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OA . .. task we can take on together is to design and
establish a volunteer Civilian Reserve Corps. Such a c
would function much like our military reserve. It would
ease the burden on tAemed Forces by allowing us to hi
civilians with critical skills to serve on missions abroad
when America needs them. It would give people across
America who do not wear the uniform a chance to serv
the defining struggle of our timéN@PRESIDENTGEORGE
W. BUSH, STATE OF THEUNION ADDRESS JANUARY 23,
2007

CCIVILIAN RESERVE CORPSI The Secretanjof State]
in consultation with the Administrator of the United Stat
Agency for International Development, may establish &
Civilian Reserve Corps for whigburpose the Secretary i
authorized to employ and train individuals who have th
skills necessary for carrying out reconstruction and
stabilization activities, and who have volunteered for th
purposeN RECONSTRUCTIONAND STABILIZATION

CIVILIAN MANAGEMENT ACT, OCTOBER 2008
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Chapter 1N Introduction: The Civilian Response Corps
(CRC) and Purpose of the Basic Guide

1.1 Why should a civilian legal p  rofessional in the Reserve
Component of the Civilian Reserve Corps read this Basic Guide?

You have proudly volunteered your skills as a civilian legal professional in service to
your country as a member of tReserve Component of Civilian Respoiz@ps (CRC).

As a member of the CRC, you have the opportunity to contribute to the rule of law in
troubled countries, contribute to the effectiveness of the nationOs armed forces, and help
strengthen our national securiand achieve our foreign policy jelotives Your legal

training and professional experiences will serve you well in this role because you know
how to break down complex problems, understand their component parts, and put the
pieces back together in ways that add value to the CRCOs mission.

Your mission as a civilian legal professional in the GRICbe rewardingbut the tasks
will not be easy The challenges yowill face as a Civilian Reservistill be more
difficult than mostproblems ya have confronteds a legal professional.

You may be deployetb adangerous environmetd help thelU.S.armed forces defeat a
violent insurgencyn a foreign countryYour responsibilities may falbutside your skill
sets and beyond your realm of experiend&su may work in environments in which
military doctrine, command structuregersonnelresources, and authoriti@minate
operationsYou will facecompeting lines of commarahd confusingources of funding
Conditions inthe host nation will hamper your efforts hather the obstacle is corruption
or militant forces seeking to spoil U.S. efforts to engage in reconstructmh a
stabilization. You will likely engage in rule of law activities in a foreign legal and
governing system with which you are not familiar. hdartaking CRC efforts, yomnay
not have doctrine to guide you and no simple weapneasure progress.

This Basic Guide is designed to help yanderstand the difficult environmeritswhich

the CRC operatesThe Guide will introduce you to provincial m@tstruction teams
(PRTs) counterinsurgencyCOIN) doctrine, and how the rule of law factardo these
aspectf national policy.The Guide provides you with information about the role of a
civilian legal professional deployed smPRTwithin a COIN corgxt The Guidewill not
make you a competent rule of law practitioner in an overseas niis#ienCRC will
provide you with more training and skills. This Guide is a starting Ndioit gettingan
informed start is important in making yotwntributionsas dfective as possible.

CRC Basic Guide N Chapter 1 1
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1.2 What is the role of the C ivilian Response Corpsin U.S.
national security and foreign policy?

During the Cold War, the Soviet Union postte gravest threat tour national security
To countetthe Soviethreat,the United States developpdwerfulmilitary capabilitieso
confront anddestroy the enemy in armed conflig¥ith the fall of the Soviet Union in
1991, the world changedNow, failed and failing gates, insurgenciesand global
terrorismconstitutethe greatest threats to national secutity.

Defeating thesaew threat requires more than militanyower. t requires integratinthe
hard powed® of military capabilitiedo defeat violent threatsvith Goft powefN
capabilities that allow the United States poomote economic development, good
governance, and the rule of Id&wMany soft power capabilities are found in the civilian
sector.The CRC is a new instrument of soft power that the United States will use to
achieve its foreign policy and national security goals

The integration of hard and soft power capabilities in COIN operati@ydbe centrato
prevening failed statesrom becoming threats to U.S. national security through the nexus
of global terrorismand insurgency Combating this the has involved the United States

in COIN operationsn Afghanistan and IragCOIN requiresunity of effort from theU.S.
Governmentnd integration of military and civilian efforts1 the ground

Civilian capabilities havehoweverbeen lacking ithe COINeffortsin Afghanistan and
Irag, which has requirethe miltary to engage imasksbettersuited forcivilian experts
This problem led to effort® improve how U.Smilitary and civilian agencies coadted
stability and reconstruction operatio(see Table )l which culminated in theCRCOs
creation Figure 1depicts the structure of the CRC and each of its components.

The CRC expands the Department of Sbsteapability to conduct stability operatibps
deploying peofe with skillsthat do not exist, or exist in insufficient numbers, within the
federal government.It gives civilian agencies a pool oiimed personnel to deploy with
PRTSN civil-military teams designed to improve securitgtabilization, and
reconstruction after a confliét. The capabilities of civilian volunteers are needed to
stabilize and reconstruct failing states, pomtflict states, and defeat insurgencies
through political and economic development anddstoringthe rule of law? The CRC
may also increase the U.S. ability to counter piosoirgencies, which may require less
military force but more civilian capabilities to defe@®RC deployment will allow the
military to reduce its involvement in stability opeoais and focus on traditional military
activitied\ offensive and defensive operations. The CRC allowsJt8e Governmento
operate with the unjtof effort required foisuccessful COIN campaign

CRC Basic Guide N Chapter 1 2
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Table 1. Evolution of the Civilian Response Corps

To maximize the militaryOsOsoft power@apabilities the Department of Defense (DO
promulgated Directive 3000.05 in November 2005. This Directive made stability opelat
defined as O[mlilitary and civilian activities across the spectfrom peace to conflict
establish or maintain order in States or regibhaCcore U.S. military missioh. The U.S
military prefers civilians to take the lead in reconstruction and stabilizatiain engaged i
these operations iAfghanistan andraq out of necessity rather than a desire to perform t
This Directivewas linkedwith efforts to improve civilian capabilities in these areas.

To increase U.S. civilian capacity in stability and reconstruction efforts, President
promulgated Natinal Security Presidential Directive 44 (NSPD #pecember 2005NSPD 44
makes the U.S. Department of State (DOS) the lead government agency for reconstrug
stability operations. DOS coordinates and leads stability operations through the ®fffee
Coordinator for Reconstruction and Stabilization (S/CRS$)ially started within DOS in 2004
The National Security Strategyublished in 2008 and President Busin his January 2007 Sta
of the Union Addres$' called for the creation of a civélh equivalent to the military reserve

support U.S. stabilization and reconstructafforts

S/CRShegan workig to produce this civilian capacity in 2006fdrmally launched the Civilia
Resmnse CorpgCRC)in July 2008 and beggfilling its active and standby components, w
are composed df.S. Governmenemployees?

The Reconstruction and Stabilization Civilian Management Act of 2008 (RSCMA) gave
basis in statutory la#? RSCMA also authorized the creation the ReponseReadiness Corfl
(RRC) and the wilian ReserveCorps The RRChas two components:

* An active component consisting of 250 ftithe U.S. Governmenemployeeswho can
deployoverseas with less than 48 hours notice; and

A standby compnent consisting of 2,000.S. Governmenémployeeswho volunteer tq
serve in the RRC in addition to their regular dutiBlsey can deploy for up to 180 da
with as little as 30 days notice

The Civilian Reserve Corpsonsists of 2,000 people from tpeivate sector and state and lo
governmentswho can deploy with 480 days notice

Two months after aecision to deploythe CRC can have 9aD200 civiliansfrom its active
standby, and reserve componemtsthe ground overseas.

CRC Basic Guide N Chapter 1 3
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Figure 1. Structure of the Civilian Response Corps

Civilian Response
Corps (CRC)

Active Component Standby Component Reserve Component
(CRC-A) (CRC-S) (CRC-R)
(U.S. Government (U.S. Government (Volunteers from
e employees) employees) " civilian sectors)

1.3 What is the role of the civilian legal prof  essional in the
Civilian Response Corps?

The CRC relieon the breadth of knowledge and wealth of experienakits volunteers

to achievemajor U.S. foreign policy goalsspecifically Oto build and preserve a
community of free and independent nations, with governments that answer to their
citizens, and reflect their own culture$.On practice, foreign policy initiativeshave
focused on supporting goveremts and citizen groups who wotl create security for
citizens, effective governing institutions, and peacgftdductive nations

A key goal of these foreign policy initiatives is promoting the rule ofNawlping

nationsdevelop functioning, stable governmeofseratingunder legal ruleghat citizens
acceptas legitimateA governmentOs legitimadg the most impdant factor in itsability

to provide staitity and security for its citizen®s this Guide explains latekegitimacy of
the hostnation government ighe goal of anyCOIN campaignHowever, legitimacy is
achievedonly if the governments bound by, anaperats within, the rule of lawThe

revitalization and implementi@gon of governance and legalstens areimportant for
creatingthat legitimacy.

As the legal professionaleployedthrough the CRCyou will have responsibilities
connected with rule of law operationslthough these responsibilities typically cover
traditional lav functions (e.g.¢cops,courts,and corrections you may beassigned t@ny
number of tasks involving a legal system and the rule of Tdwese tasks may include

CRC Basic Guide N Chapter 1 4
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advising on constitutional desigworking with hostnationlawyers to codify commercial
law, and coordinating with he military andhostnation security forces to develop
systems for processing prisoners

Furthermore, rule of law officers may be called upon to work on projects belend
mechanics of a legal system. Such endeawtay include developing legal educatio
standards, resuring that otbr development projects (e.@griculture orinfrastructure
development) operateithin the law, and assisting the U.S. military in followihgst
nation law. Although you may not feel prepared to assist in developing cystesis,
rules of evidence, or legal education standards that foesign cultural noms and
expectationsyouwill be expect talo these thingand more

You probably have never designed a calatument tracking system or worked on
constitutional design. Bit, as a legal professionalou are familiar withtie U.S. legal
system and understartige components needed for a successful rule of law system, such
asdue process rights,laws applicable and accessible to all, and the-dignriminatory
application and enforcement of the las a legal professional, you work with theS.

legal systeril a rule of law systeid every day Althougha legalsystem ina host nation

may not resemble the U.S. systepour experience with the rule of law will enhance the
ability of thehostgovernment to gain legitimacy.

1.4 What is the content and structu re of this G uide?

This Guide is aprimer for CRGR legal professionalsAlthough legal professionals
understand how a legal syst&vorks, most do not understar@OIN doctring how PRTs
operate, and how the rule of lawsfinto the COIMPRT mission.This Guide provide

you with a general introduction to the role of PRTEM@IN campaignswhy the rule of

law and rule of law operatisrare critcal to COIN and PRTs, anthe role of civilian

legal professionals in PRTEach chapter is organized through a series of basic questions
that you or other civilian legal professionals in the GR@ay ask concerning your
possible missions and responsibilities.

Chapter 2 introdees you tdPRTs and COINloctine andillustrateshow PRTs ara tool
in COIN campaignsThe chapteexplains the origins, purpose, and use of PRifers
an overview of COIN doctrine, andexplains how countssurgentsorganize and
coordinatetheir efforts. Chapter 2 als@xplains the value of PRTs ®OIN operations
and details problems thatounterinsurgents have facéd Afghanistan and IraqThe
chapter concludes with thoughts thre future of PRTs i€OIN.

Chapter 3 discusses rule of law issues that arigeQiN. This chapter is particularly
important for rule of lavexpertsin the CRCGR. The chapter begins by explainitigat the
rule of law is essential ta campaig®s efforts to achieVegitimacy for thehostnation
governmentThe chapter defingbe rule of law in th&€€OIN context byexaminingways
rule of law Bsues arise in COLNChapter 3ends by exploringproblems rule of law
practitionershave faced irfCOIN operations irAfghanistan and Iraq

CRC Basic Guide N Chapter 1 5
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Chapter 4 delves into thkow rule of law operationke placen PRTs It details ruleof

law challenges that PRTsay address, including the development of legal systems and a
rule of law culturein the host nationThe chapter alsexamines the issuéacing rule of

law prdfessionals deployed in PRTSs, analysis informed byrow the U.S. Government

has organizedPRTs in Afghanistan and IraqThe chapter endsvith examples of
problems that PRTs have faced in rule of law operatioAéghanistan and Iraq

Chapter 5 explains how you, as a civilian legal professional in the CRC, can prepare for
the challenges you will face when conducting rule of law atpmrs in PRTs engaged in
COIN. The chaptedescribesunique challenges that civilian legal professierface as
counterinsurgentsThe chapter als@overs sorm basic things you can do, prior
deploymento prepare for youikely mission.

Finally, this Guide contains anpfendixwith references to additional resources that
might be helpful forcivilian legal professionain the CRCto review The Appendix is
not exhaustiveputit providesimportantsources for information on the CRCQIN, rule

of law operations, and PRTEhe materials in theAppendixsupplementhis Guide and
provide sources of ditional guidancdo prepare you for the training the CRC wgive
you as a part of this critical new capability for U.S. foreign policy and national security.

CRC Basic Guide N Chapter 1 6
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Chapter 2 N The Functio ns of Provincial Reconstruction
Teams in Counterinsurgency Campaigns

2.1 What are provincial reconstruction teams, and why was this
strategy created?

Provincial reconstructiont eams defined

Provincial econstruction éams (PRTSs) are ciwihilitary units that support provincial and
local governments in developing their capacity to maintain stability and to begin
reconstruction effortS.A PRTOsntegrated civilmilitary structureallows it to adaptto
frequentlychanging provincial and local conditions, which enables them to meet a range
of needs and to provide a variety of servic@he PRT@ military element enablésto
operate effectively in unstable and sometimes hostile emeatd often called Onen
permissiveO or OsepdrmissiveO environmentsélcivilian elemenenables the PR
engage in reconstruction and development activitiese integrated structure renders
PRTs a valuable mechanism for counterinsurgency (CQiNgre success depends on
the ability of participants to adapt to volatile conditions while maintaining unity of effort.
See Figure 2

Figure 2. Combining Civilian and Military Capabilities

Civilian .
b Fusion of
capabilities
Military ::I' >

PRTs seek to improve stability andcelerate reconstructi§iThey contribute tostability

by assisting provincial and local governments in gaining control by reducing insurgent
influence® PRTs enable provincial antbcal governments to maintain control by
promoting legitimate and effective governing practiteBherefore, PRTs hawecurity

and governance functisfi

The PRT contribution to security is distinguishable from the contributiomombat
units® PRTs @ notengage inoffensive combat operatiorts clear and control areas
from insurgent influenc@.Instead PRTs contribute to security bgontributing to
defensive operationgientifying the factors that motivate and empower the insurgents,
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and working wih provincial and local governments to develop soh# to neutralize
insurgents®

PRTs contribute to governance by increasing the effectiveness and legitimacy of
provincial and local governments PRTsadvise and encouraghese governments to
adopt andmplement principleghat enable the governmertb provide basic needs for

the public ad to promote the rule of la## (Chapter 4 of this Guide contains a more
detailed discussion of PRT involvement in rule of law promotion.)

In addition to improvingstability, PRTs support reconstruction effdrt®ecmstruction
involves developinghe host nationOs institutions and capabilities that preederity,
essential servicegconomic stability, and the rule of Idlv The PRT roledecreases as
the capabilities of the hostation government increas®RTs wil be more inwlved
when local and provincial governments are weak @amgtabé, and less involved when
hostnation governancis stable and secut®.

The civilianmilitary structure of PRTs allvs them to be more effective in the initial
stages of an operation than traahial participants, such as intergovernmental
organizations (IGOs)nongovernmental organizationdNGO9, and traditional U.S.
development assistantePRTsare not, howevesubstitutes for these participarifsis

the area of operatiorbecomes more stable and secure, PRTs should transfer
responsibility ® more traditional participantsecause they are more qualified to facilitate
reconstruction and developméfit.

Thus, PRTs i@ interim mechanisms that are eventually replaced ysdalle diplomatic

and developmental programs administered and implemented by the appropriate 1GOs,
NGOs, and developmental agencigsThe PRT objective is to provide enough stability
and reconstrimn support so that these other participants can take over and expand
diplomatic and developmental effoffsin short, PRTs set the table for other participants.
See Figure 3

To achieve stability and to support reconstruction, PRTs must be able te asses
respond to local conditiorfs. Accordingly, PRTsare stéfed with individuals who
possessa range of skills and expertisancluding whenever possible individuals with
knowledge oflocal languages, history, religions, customs, and pofitiGuch skills
allow PRTs to understand thenderlying factors that fuel amsurgency and provide
PRTs with valuable information that may help defeat thawrgency and promote
legitimate and effective governantce.

Although PRTs can contribute tostability and econstruction operations, PRT
participants should recognize that provincial and local governments are ultimately
responsible for controlling their own affafSPRTs should defer to provincial and local
governments whenever practicabléndeed, thisadvice might prove to be burdensome,

but local solutions are often the mefiectiveand legitimatesolutions.
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Figure 3. Scope of PRT Involvement in COIN Campaigns

Offensive/Defensive Ops. Stability Ops. Development
Combat force s PRTs 188, NGQS.
Development Agencies

Note: Offensive, defensive, and stability operations do not occur in a linear
manner in COIN campaigns. Thus, PRTs will work in areas in which each aspect
of full spectrum operations is taking place.

Origins and e volution of provincial reconstruction t eams

The United States created the first PRMAs2002 to support the COIN campaign in
Afghanistar® The United States used thegiginal PRTsto establish a gsencen rural
areassuseptible to insurges and to promote stability by subduing Oterrorism, warlords,
unemployment, and grinding povert/.8ince 2002 PRTs have become an important
tool in COIN campaignsn Afghanistan and Irggand theUnited States expanded the
initial model to deal with a variety oheeds Today, PRTs exist in several sizes and
compositions?

In 2008, 26 PRTs operate ifghanistar?® Of these PRTs, the United States leads 12
PRTs andNATO allies lead 14° See Figured. The U.S:led PRTs have bedargely
based irthe southern and eastern regions of the codhfffiese regions are particularly
unstable’” The 50100 membér U.S-led PRTs in Afghanistamre Ocomposed entirely
of military personnel, with the exception &ingle representatives from the State
Department, USAID, and the Agriculture Departmefit®aders ofll U.S-led PRTsn
Afghanistan have beenilitary officers*?

In 2008, 24 U.Sled PRTSs operate in Ir&§ Of these PRTs, 11 follow the origin@RT
model, while 13 arembedded PRTs {@RTs) so calledbecause they are attachedato
brigade combat tea{.Compared to U.Sed PRTSs in Afghanistan, PRTs in Iraq tend to
have more of a civilian charact®rSpecifically, the PRTs in Iraq include up t60L
members, with representatives from ODOS, USAID, USDA, the Department of Justice,
Multi-National Forcdraq (MNFI), the Gulf Region Division of the Army Corps of
Engineers, USAID cdmactors . . .and locally employed Iragi staffOA State
Department fiicial leads the PRTs in Iral]
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Figure 4. Number of PRTs in Afghanistan and Iraq

U.S.-led

Afghamstan
DAL

Original

The number of PRTs has changed over the years and will continue to .change
Additionally, the size and composition of PRTs can diffidre purpose of identifying
these differences between Ul&d PRTs in Afghanistan and Iraq is to demonstrate that
no universal model for PRTs exisfhese differencemay affect PRTcapacity and use

in supporting stability and reconstruction projedtsis flexibility affect their roles in a

COIN campaignChapter 4 contains a more detailed examination of PRT experiences in
Afghanistan and Iraqg.

2.2 What is counterinsurgency?

Counterinsurgency defined

GCounterinsurgency is not just thinking manOs wafiris the graduate level of wal!

The U.S. Army andMarine Corp® Counterinsurgency Field ManuglCOIN Field
Manua)N the definitive statement of U.S. military doctrine on C®INefines
insurgency as Oan organized poliicititary struggle designed to weak#re control and
legitimacy of an established government, occupying power, or other political authority
while increasing insurgent contré?Gnsurgents seek to obtain political power and
control over the host nati@speople and resources by using foraed gproviding
alternative social and politicalisions*® Insurgents seek to defeat thest nationOs
governmengandbr occupying forces by prolonging the conffitt.
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You should not conflate terrorism with insurgendysurgents may use terrorism Oto
coerce, intimidate, and modify behaviorO in order Oto intimidate or eliminate opponents,
publicize their cause, paralyze societies, and goad the government into overréaction.O
Terrorists, however, do not necessarily seek to create an alternative gowaerthiowty*°

Thus, the difference between insurgents and terrorigifieaa found inther respective
political objectives.

COIN Ois military, paramilitary, political, economic, psychological, and civic actions
taken by a government to defeat insurgedéyCounterinsurgents should ideally
synchronizehlese elementsy working closely togethan order to reinforce government
legitimacy and undermine insurgent conffol.

David Galula, gorominent COINpractitioner andheoristof the Cold War periadargued

that O[e]ssential though it is, military action is secondary to the political one, its primary
purpose being to afford the political power enough freedom to work safely with the
population.® According to Galula, COIN campaigns should &leout 80% plitical in

effort, and 20% military’® Furthermore, promoting a stable political environment does
not requie total isolationor destructionof insurgents.COIN forces should copt the
political opposition, including former insurgents, into legitimatetjsal processes"

In sum, insurgency and COIN involves political contesfor legitimacy between the
insurgentsand the established government, occupying power, or déhéactopolitical
authority to gainthe support of the people anthereby establish control over the
countryOs territory and resources.

Counterinsurgency in the past

Although COIN is an urgentational security issue becausetbé U.S. experiences in
Afghanistan and IragCOIN has a long histor}?. Between 1945 and 200¢here have
been 89%insurgencies, some of which are still ongoifi§lotable U.S. COIN campaigns
in the 20th an@®1st centuriesnclude the Phippines, Nicaragua, Vietnamfghanistan
and Iraq’® Many other nations have experience in COR¢r example, theFrench
conducted COIN operations in Indochina and Alggtiand the British conducted COIN
operations in Malayd and Northern Irelantf

In Malaya and Algeria, the French failed because their strategy was overly militarized
and lacked legitimacyThe Frerh were unable to wipopular supponvith a message of
continued colonialism, and the insurgents provided a more compelling political
solution®® In Malaya, the Ohearts and minds strategyO employtx Byitish focused

on treating the papace well andaddressindocal grievances, whichnabled the British

to defeat the Communists on the administrative, political, economic, cultural, spiritual,
and military front$? The British COIN in Malaya was successtulThe prolonged
British COIN effort in Northerrireland demonstrates that COIN Odepend[s] not on the
defeat of the insurgent movement, but oropting it into the move to peac&O
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The U.S. experience in Vietnam in the 1960s and early 1970s is the ontstversial

U.S. COIN campaign. This experiengenerated many lessons that could have been
valuable to theU.S. Governmentin Afghanistan and Iraq. Unfortunately, the U.S.
military and civilian agencies marginalized and ignored the COIN lessons from Vietham
over the course of the next three decades, contributing to the lack of preparedness the
military and civilian departmestdemonstrated when serious insurgencies threatened
Afghanistan and Iraqg.

Counterinsurgency and legitimacy

Legitimacy is the primary objective of any COtddmpaign because it allows thats to
conduct its key geernmental functions with the support tife populatiort®* COIN
efforts will fail if the host nationOgovernment does not achieve legitimétyey
indicators of legitimacy include:

* The ability to providesecurityfor the population

* Selection of officials through procedurthge people considgust and fair

* High levels of popular participation and support for political processes;

e Culturally acceptable levels of corruption;

* Culturally acceptable levels of political, economic and social development; and

 High levels of acceptance for tgevernment by major social institutiofrs.
To achieve and maintain legitimaaygunterinsurgentsust limit mistakes and prevent
opportunities for insurgents to make their cause attractive to the popUGO#N forces
must apeal to thenostnation popution®’ This appealwill enable counterinsurgents
organize the population against the insurgeand thus isolatie insurgency®
To marginalize insurgent forces, and thusngigitimacy, the counterinsurgentust
demonstrat convincing successes the host nation@spulace Oin order to demonstrate
that he has the will, the means, and the ability to WirCOnvincing the host nationOs
populace that COIN forces are able to defeat the insurgent threat requires Ooperations . . .

of an intensive naterand of long duration. . . . [T]he efforts cannot be diluted all over the
country but must be applied successively area by &tea.O

Counterinsurgency and the American way of war

The conventional American way of war does not prioritize understandingedfost
nationOpolitical, historical, ad cultural backgroundRather, the American way of wisr
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largescale, aggressive, technology dependent, and focuses on overwhelming the
opponent with superior fippwer’* COIN operationsare however,very complexand
paradoxical to the traditional U.S. view of wWarAs noted above, COIN theopsserts

that counterinsurgents cannot defeat an insurgency through superiority in kinetic fire and
maneuveroperations COIN is intensely political in nature, creating requients for
which the traditional American way of war is badly suited.

COIN efforts in Afghanistan and Iraq asewmplicatedeven more because they unfold
within the context of globaterrorism and Islamist extremisiihe COIN Field Manual

states, O[tJodayputside actors are often transnational organizations motivated by
ideologies based on extremist religious or ethnic belidisse organizations exploit the
unstable internal conditions plaguing failed and failing stafesG®IN requires
countemsurgentgo understand the host natiopOlitics, hisbry, and cultureSuccessful

COIN effortsuse less force rather than mofde best weapon is not always superior
firepower. In COIN, OOmoney is ammunitionOO because it allows counterinsurgents to
fund reconstruction and developmentouterinsurgents mustiso constantlyadaptto
changing conditiongather adhering to a static plan.

The traditional view of the U.Snilitary is enemycentric and places heavy emphasis on
defeating the enenfy but succedal COIN operations necessitate a more population
centric approach that focuses oe gecurity and welfare of the host natiop@zulace in
order to gain their suppoft. From the traditional military perspective, the nature of
COIN creates atain paradogs that counterimsgents mustinderstand to prevail. Table
2 contains paradoxes identified in tB®IN Field Manual

Table 2. Paradoxes of Counterinsurgency from the COIN Field Manual’®

¥ Sometimes, the more you protect ylmuce, the less secure you may be

¥ Sometims, the more force is used, the less effective it is

¥ The more successful the counterinsurgency is, the less force can be used and the more
be accepted

¥ Sometimes doing nothing is the best reaction

¥ Some of the best weapdaos counterinsurgentdo not shoot.

¥ The host nation doing something tolerably is normally better than us doing it well.

¥ If a tactic works this week, it might not work next week; if it works in this province, it mig
work in the next.
¥ Tactical success guarantees nothing.

¥ Many important decisions are not made by generals.
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How counterinsurgenc vy differs from post-conflict nation -building

The United States hasl@ng history of postconflict nationbuilding.”” Although aspects
of COIN, such as developing a host natiocépsbility for providing security, economic
development, essential services, andiegoance, are natieouilding tasks, the nen
permissive or senpermissive context o£OIN makes reconstruction and development
efforts very different from Oconventiongi@stconflict nationbuilding.

The RAND Corporation conducted seven case studelsrggto evaluate the efficacy of

U.S. nationbuilding by Oattempt[ing] to quantify and compare measures of nation
building input (troops, time, and economic assistance) and output (democratic elections
and increases in per capita GDP)The RAND study idicates that conventionahtion
building depends on the time and resources committed to reconstructing and developing
the host natior® Although COINalsorequires time and resource commitments, COIN
has political and military elementsot present in corentional natiortbuilding, which
typically takes place in permissive or secure environmédasionbuilding within the
context of COIN involvepolitical and militarycompetition between COIN and insurgent
forces for legitimacy, and COIN requires syncheation ofpolitical and militaryefforts

to win the populationGearts and mind¥.

2.3 How do counterinsurgents pursue their goals?

Designing and planning counterinsurgency operations

You shouldunderstand the difference betwabasigning and planninGOIN campaigns
Although design and planning are different, they are inherently réfaBbign focuses

on understanding the nature of an unfamiliar problem and Oinquir[ing] into the nature of a
problem to conceive a framework for solving that probl&P@nningentaik problem

solving and the application of Oestablished procedures to solve a largely understood
problemwithin an accepted frameworR0

You must remember that design is never static, but instead represents a Oliving processO
reflective of ©ngoing learning and adaptation and the growing appreciation
counterinsurgents share for the environment and all actors within it, especially the
insurgents, populace, and HN governméhtAthough design precedes the planning
processijt has a role irplanning, preparation, and execution aterefore may be Othe

most important aspect of [COINfO

You will most likely be involved in planning rule of law operations that support the
overall design of the COIN campaighhe more you understand about howilian and
military leaders framed the problems you will be confronting, the more effective you will
be in connecting your planning activities to the overarching strategy to defeat the
insurgency and put the host nation on the path to sustainablenbagyiti

CRC Basic Guide N Chapter 2 15



Civilian Response Corps N Skills, Service, Security

Military and civilian frameworks for understanding
counterinsurgency operations

Full spectrum operations

In military doctrine, COIN operations combineoffensive, defensiveand stability
operations, producing what the military callsll spectrumoperations3® In COIN,
counterinsurgents do not engage in offensive, defensive, and stability operations in linear
fashion because they could be engaging in all three operations simultaneously within the
same arealhe offensive and defensive operationsu® on defeating insurgerntrgely
through the actions of security forceand stability operations focus on providing
Osecurity and control of areas, resources, and populdtiofise®e operationfacilitate
achievingthe desired end staethe Ostable drsecure environment needed for effective
governance, essential services and economic developfiero® primary roleas a
civilian legal professional within the CRwill be to contribute to stability operations;
however, soldiers and other COIN persainconducting defensive operations (e.g.,
detention operationshay need/our legalexpertise

The COIN Field Manualalso captures the nature of full spectrum operations through the
Ockarhold-buildO approachi The Gxlearhold-buildO approah createsphysical and
psychological security for the host nationOs populace, estabfisimesjovernment
control, and gainshe peopleOs suppdttThe Glea© phase focuses oremoving
insurgent forces from designated areah@ holdOphase protects the populacecures
infrastructure, and establisheestnationgovernmentontrol at the local level.iRally,

the buildOphase requiresounterinsurgents and the host natiag@dsrnment to provide
securiy and servicesor the people and eliminate whamains @ the insurgency" In

this approach to COIN, you will be involvéd the holdOand (buildOstages thaassist

in creating and supportimgrovincial andocal governmerst

Civilian concepts for understanding counterinsurgency operations

COIN thinking developedor civilian policymakersfocuseson political, informational,
economic, and security functioffsSee Figure 5The informationfunction provides the
base forCOIN operations and the security, political, and economic functions serve as
pillars that provide support for the roof, or control

In this conception of COIN, you wikhdvisepolicymakersabout the relevant legal and
rule of law issues that arise with developirfgpstnation political and economic
institutions using military andother personnel torpvide hostnation security; and
supportinghostnation personneio assist developmenin engaging in these activities,
you must beaware of the importance of informatiaspecially with respect to the ability
of insurgents to explbthe media to harm counterinsurgents and the host nation.

The security pillar include military and police forcesEffective police activity is

frequently more importarin COIN than military forcé’.3 The political pillar focusesn
building andenhancing the host nation§is/ernmentOs ability to respond to and satisfy
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the needs of the peopléThe economic piar focuses on providing humanitariamd
development assistance that helps the host natjwoyid$ace withaccessingessetial
servicesreconstructingnfrastructure andfosteringcommercial development.Finally,

the control OroofO represetits desired endtate, or the ability of the host nationOs
government to managdkeinsurgency angarner thesupportof the population®®

Figure 5. The Base, Pillar, and Roof Framework®’

Comprehensive Approach to Counterinsurgency
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QLogical | ines of operation Oin counterinsurgency campaigns

COIN campaigns Orequire synchronized application of military, paramilitary, political,
economic, psychological, and civéctions.® Military commanders in COIN campaigns
use Qogical lines of operatiod (LLOS) to organize the synchronization of operations
against insurgent§ LLOs represent conceptual categories along whichhtst nation

and COIN forces will attack the ingygency in oder to establish a legitimat®stnation
government® The COIN Field Manuallists five LLOs: combat operatis/civil security
operations; hoshation security forces; essential services; governance; and economic
development® See Figure 6These LLOs are interrelateand interdependenand
therefore COIN campaigns Osynchronize activities along all Lit®syain unity of
effortO because Ol[n]eglecting objectives along one LLO risks creating vulnerable
conditions along another that insurgemsn exploit.&8% The work of civilian legal
professionalén the CRCR will be relevant to all LLOs.

CRC Basic Guide N Chapter 2 17



Civilian Response Corps N Skills, Service, Security

Figure 6. Logical Lines of Operation in Counterinsurgency103
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Combat/civil security operations

Combat/civil security operations are the most familiar to military forces and include
operations that provide securitfrom insurgent violenceto the population and
infrastructure while simultaneously engaging insurgent fof¥eBhe civilian lawyer in

the CRGR would most likely see isgs related to the conduct of civil security operations

in the area of his or her PRTOs area of operation, such as those undertaken by the host
nationOolice You will not advisecombat forces in offensive operatibha task
undertaken by military lawyers.

Host-nation security forces

Training and employindpostnationsecurity forces requésorganizing the host nationOs
military and police forcesrecruiting leaders and trang soldiers;incorporatinghost
nation forces nto the COINfight once training is complete and developing self
sufficient securityforces.*® Civilian legal professionalis the CRGR who are deployed

in PRTs may assish training hostnation security forces, but you should be aware that
U.S. military and civilian agencies (e.g., Department of Justice) often cotiuact
activity at the centrafjovernment levehnd may not involve PRTs in these endeavors.
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Essential services

Essential service provde life support needs of theostnation populationand include
police and fire, water, electric, educational, transportation, medical, and sanitation
services-?° Civilian legal professionald the CRGR may assistCOIN forces andhost

nation persomel in developing legaframeworks,guidelines or codesto govern the
provisionof essential services to the host natiqgrsilace.

Governance

The governanceLLO includes, Ocontrolling military and police activities, establishing
and enforcing the Rle] O[f] L[aw] , public administration, justice, property records and
control, public finance, civil information, historical, cultural, and recreational services, an
electoral process for representative government, and disaster preparedness and
respons&3’’ You will supportthe governance LL@ various ways, includingromoting

a rule of lawculture by mentorindpostnation personnel angromoting the enforcement

of hostnationlegal standards to ensure accountability.

Economic development

The economic developmentLO implicates short and longterm, micro and macro
aspects of economic developmétlit. With respect to economic development,
Ol[ilnsurgencies attempt to exploit a lack of employment or job opportunities to gain
active and passive suppdor their cause and ultimately undermine the governmentOs
legitimacy. Unemployed males of military age may join the insurgency to provide for
their families.€° You may assist hostnation personnel in developingeconomic
regultions, and advisabout intenational standards governing internatiobalsiness
transactions anttade

Flexibility with logical lines of operations

Civilian and military thinkinguse LLOsto desgn and plan COIN campaignBifferent

area of operation may require counterinsurgents aodtnation forces to focus on
different LLOs. In additionthe LLOs contained irFigure 6 are not meant to ban
exhaustivelist. Other LLOs could be identified where an area of operations requires
attentionas part of the fight for legitimacy with the insurgency.

For example, although tH@OIN Field Manualdoes not list humanitarian assistance as an
independent LLO, depending on the circumstancesirwdhhost nation or an area of
operations, humanitariassistance could be an LLO in terms of designing, planning, and
implementing COIN activities. In this sense, humanitarian assistance differs from helping
the host nation provide essential services. Rather, humanitarian assistance would involve
provision of life-sustaining aid by foreign COINorces because the host nationOs
government is in no position to deliver essential services.
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Information operations

As Figure 6indicates,information operationinfluenceall LLOs. COIN is intelligence
driven and intelligence Ofacilitate[s] understanding of the operational environment, with
emphasis on the populace, host nation, and insurgefitaférmation operationsvolve
psychological operations, military deception, electronic warfare, and computerketwo
operation§'! and enable COIN forces to undermine the insurgency and stifle insurgent
efforts to gain support. They also enall®IN forces to influence flic opinion by
reporting progress made by COIN amostnation government efforts and by exposing
insurgeoy propagada and lies'? Information operations ariategrated intoall LLOs

and affectOall LLOs and shape the information environment in which COIN operations
are executed,O therel®nhancing COIN along the various LL&S.

Information operationwvill affect all activities in which you engage as a karn legal
professional in the CR®. You will depend on information produced by such operations,
and the results and consequences of projects on which you work may be used in
information operationsybCOIN forces and thbostnationgovernmentFigure 7below
provides a breakdown of the various activities coredict LLOs.

Unity of effort as critical component of counterinsurgency campaigns

The COIN Field Manualstates: O[u]nity of effort must be present at every echelon of a
COIN operation. . . [because] uncoordinated actions can cancel each other or provide
vulnerabilities for insurgents to exploit'® In addition to PRTs, aordination
mechanisms include:

« Joint Interagency Coordination Groups, which provide Oan interagency
perspective to the combatant commander by information sharing, integration,
synchronization, training, and exerciges

* Country Teams located in U.S. embassies, which are the primary retordi
structure for COIN and are Ocomposed of the senior member of each represented
department or agencyO in the area of operations; and

* Civil-Military Operations Center, which includes participants from Ocivil affairs,
legal, operations, logisticengineering, and medical representatives of the
supported headquartersO and civilian participants from OU.S. Government
organizations, Multinational partners, IGOs, H[ost] N[ation] or other local
organizations, [and] NGOg'®
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Figure 7. Sample Goals and Objectives of Logical Lines of Operation116
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Although the need forunity of effoit may seem obvious, civilian and military COIN
thinking emphasizeshat Oobjectivesmust be] shared and actions and messages
syndronized Achieving this synergy is essentidfOMilitary power is necessary in
COIN; however, militarycapabilitiesmust be integrated into a comprehensive strategy
that employs all aspects of national powé&fThe military is not capable of performing

all tasks, and it is preferable for civilians to perform civilian tasks when circumstances
permit'*® However, when the secuyisituation is nospermissive:

confin[ing] soldiers to purely military functions while urgent and vital tasks have
to be done, and hody else is available to undertake them, would be senseless
The soldier must then be prepared to become . . . a social worker, a civil engineer,
a schoolteacher, a nurse, a bsgout But only for as long as he cannot be
replacel, for it is better tantrust civilian tasks to civilians?

Civil and military efforts must be integrated, and UaBd multinationalforces, U.S.
Governmentand other governmentsO civilian agencN60s, IGOs multinational
corporatiors, contractors, antlostnationcivilian and military leaders must all cooperate
for COIN to be successft#! All your efforts as a civilian legal professional in CRC
operationgequire integrationvith other efforts, sogu too will contributeto the unity of
effort that is critical for effetive COIN campaigns.

2.4. How do provincial reconstruction teams contribute to
achieving the objectives of a counterinsurgency campaign?

Effectiveness and | egitimacy

The PRT mandate is to improve stability at the provincial and local fév@lptimal
stability is achieved when two goals are accomplished: (1) whenhost nationOs
population_viewsprovincial ad local governments as Iegltlmate and (2) when the
insurgencys effectiveness and legitimacy ameeakened® Progress in COINis
measurd by determining who is more effea andwho is viewed as legitimate.uUscess

is achieved when provincial and local governments are more efféctgy@verningand
legitimatein the eyes of the populati¢dhan insurgent§®*

When PRTs impve stability they contribute to the COIN campaigrPRT and COIN
objectivesseek the same thifgan effective and legitimat@ostnation government that
canserveits people without outside involvementhe PRT nission is indispensable to
COIN because iassistghe host nation at tharovincial and localevels of governmenn
developing the capacity to serve their people indepardentside COIN forces
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Unity of effort

PRTs integrate civilian and military personnel to contribute to stability and
reconstructiort?® Therefore, PRTs promote unity of effday facilitatingcooperation and
coordination between civilian and military personnalithin the PRT, the skills and
expertise of civilian and military personnel can complement each 6tHeRT leades

must identify skills and expertise and find effective ways to utilize them to advance unity
of effort*?’ Additionally, PRT leaders must find ways to align competing mandates from
parent agencies in order poevent fragmentation of PRT effarfS PRT leagrs must be

active managers to ensure that PRTs maximize their potential to serve as a mechanism for
enhancing unity of effort.

Stability and r econstruction

PRTs consist of individuals with a range of skills and expeltfseRTs, contribute to
COIN efforts to achieve stability and reconstructianross multiple LLOsCOIN
doctrine explains that neglecting one LLO risks creates vulnerabilities for other LLOs
that insurgent might explott® At the provincial and local levels, PRTs shoslgpport
multiple LLOs This flexibility helps advance the COIN campaign toward the end ctate

a stable, secure, and legitimatstnationgovernment

Engagement of host -nation populations at local levels

PRTs constantly interact with provincial officials, local leaders local media
organizations,and the public, and therefore have direct access to local sources of
information In a COIN campaign, access to information is crittéh Information
operations strengthen and supmdtiefforts withinLLOs. PRTsarepatrticularly valuable

to a COIN campaign because they can gather information frorslogeces and share it
with other members of the COIN fight

In addition, PRTs may be more capabbf assessingnformation because of their
enhanced understanding ajchl conditions In gathering information, PRTs should
attempt to build upon their understanding of the underlying factors that led to and sustain
the insurgency>* PRTs can use this informati@a coordinate with provincial ahlocal
governments to desigreffective solutions®® Furthermore, PRTs should gather
information that Bows them to assess progress amibacks, which enables them to
modify their plando reflect any changes in the host natith
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2.5 Why have the counterinsurgency campaigns in Afghani stan
and Iragq been difficult?

Lack of preparation, planning, and capabilities for waging
counterinsurgency

Failing to prepare for COIN was perhaps the greatest mistake made HLy.She
Governmentn Afghanistan and Iradespite the lessons from the Vietham War, the U.S.
military wasonly trained and prepared for conventional wartat&ormer Vice Chief of
Staff of the Army General Jack Keanebserved that the U.S. Army, did r@dtave any
doctrine, nor was it educated dartraned, to deal with an insurger@® when
insurgencies erupted in Afghanistan and IrAfter realizing the problemthe U.S.
military attemptedo rectify the problemHowever,forming new military doctrinés time
consuming Although the U.S. military was fighting dangerous insurgencies in
Afghanistan and Iraq well before 2QQBe COIN Field Manualwas na published until
December of that year.

Lack of expertise with languages and cultures of host nations

In addition to lackingloctrine andknowledge about COIN, thg.S. Governmerntiacked
knowledge about the historgulture and languagesf Afghanistan and IragFew U.S.
civilian or military personnel could speak the local langsaged irterpreters were in
short supply. ®the translatorsvho were available, many were of questionable quéity.

Furthermore, U.S. personndtequently did not have any guidelines concerning
acceptable and unacceptable practindhese foreign societiesoFexample, the citizens

of Afghanistan and Iraq hawfferentviews than U.S. citizens with respectpolitical

and religiougtopics, such as womenOs rigfitse dilemma for counterinsgents is often
whether to tolerate host nation@sws that diverge from Westeideas for the sake of
achievingstability, or to attempt to reform the host natioo@tureand risk alienating the
population Operating in this environment without understanding the languages, cultures,
and religion of Afghanistan and Iraq created perceptions that the U.S. persamneel w
acting as foreign occupiers and imperialists. These perceptions undermined the
legitimacy of the COIN campaigns.

Operation al problems

Failure to achieve unity of effort

A problem inAfghanistan and Iradpasbeenthe failure to achieveinity of effot. A
successfulCOIN requires thaCOIN forceswork together towards a common end state
Unfortunately, sah unity has proved lasive in Afghanistan and Irag-or example, the
United Statesand its NATO allies have different conceptions of the mission in
Afghanistan NGOs havelsopursued different gasas wellin Afghanistan and Iraq

CRC Basic Guide N Chapter 2 24



Civilian Response Corps N Skills, Service, Security

Inadequate civilian capabilities

The United Statesalso had problems in Afghanistan and Irbgcause theJ.S.
Governmentcould not field adequate civilian capaties. Civilians are vital to the
success o€OIN campaignsparticularlyin stability operationsThe inability of theU.S.
Governmentto deploy adequateaumbers ofcivilian personnel in Afghanistan and Iraq
led to overreliance on the military to conduct stability operations and engaaiuities
acrossLLOs that are better suited faivilians (e.g., economic developmeriyhen the
U.S. Governmentried to incorprate civilians intahe COIN campaign, iad difficulty
finding civilian volunteers, and military personmweho Odid not possess the full range of
needed skills@requently filled the civilian position§® The civilians who volunteered
lacked an understding of COIN objectiveshad difficulty operating within contexts
dominated by the militaryand had no approved doctritteguide their actions™

The U.S. Governmenheglected planning for civiliansyhich led to confusion about
which demrtment would spport thePRTs'° Civilians deployed t#\fghanistan and Iraq
complained about a lack of qualified staff and that their training did not adequately
prepare them for the challersgef COIN*! The civilian volunteerOs time in Iraq or
Afghanistan has been limdeso civiliars often only becomaccustomed tthe PRT and

the host nation just aheir tous endand new civilians arriveThis cycle perpetuates
inefficient and ineffective COIN operations.

In addition, the U.S. military often provedluctant to workwith civilians particularly
with civilians who military personneldiieved were unprepared and dfuipped for
COIN operationsThe militaryOs tendency to assume responsibility for everythinipéed
writers of theCOIN Field Manualto stresghe importance of involving local civilians in
stability operatios, even if local commanders beligtey could do the job bett&¥

Problems experienced in Afghanistan and Irag

Afghanistan and Iraq also presentdtillenges that mad@OIN difficult. Irag® major
ethnic groups continue to struggle for poweraking reconciliation more difficultin
Afghanistan conflict has been present for over three decadegarsists at the regional,
national, and local leve) oftenas a result of religious, etitnand familial ties*?

To promote their own interests,ffdrent groups have attempted tsabotage the
development oftable natios in Afghanistan and Ira@r even attempted to use the U.S.
military as a weapon in their local power strugdféd:he conpeting groups within these
countries and relatively open toers have allowed outsidefiiom Pakistan and Irato
intervene angupport insurgent group$
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2.6 Counterinsurgen cy and the future of conflict: W ill provincial
reconstruction teams be used in  the future?

COIN is not a new phenomenohas a long historyandis likely to continueto be a
challenge for the United Statdsxperts believe that mo&iture conflicts will beinternal
conflicts rather than conflicts between stdf8s.Political interventions to help
governmentgquell internal conflicts will likely be met withesistance from insurgents
who do not want outsiders to upsetwer relagionships within theseountries The future

will likely witness warfare where the Opolitical and militasgks intertwine and the
object is more often Onation buildifggiher] than the destruction of the enemy. . . .
Armies will have to make the ability to learn to deal with messy, uncomfortable
situations an integral part of their organizational cultdfé.O

The compositionof the U.S. AfricaCommand (AFRICOMEstablishedn October 2008
indicatesU.S. recognition othe importance of havingbust and integrated civilian and
military capabilties AFRICOMOs strategic approactb@sed on the concept Ohctive
SecurityOwhich is the persistent and sustained effort to develop security programs that
will assist African nations in mgmalizing the enemies of peace gmeventing future
conflict, Othereby enabling the growth of strong and just governmedtéegitimate
institutions to support the development of civil societ®®8.0

AFRICOMG@ focus on Osecurity provides the foundation for political, diplomatic, and
economic development . . . essential to building {m1q stability.€f° General Ward,

the AFRICOM Commander, stated that Oregions of the T3ahsra and the Horn of
Africa offer sanctuary to Islamic extremist terrorists, smugglers of drugs and contraband,
and insurgent groups®Furthermore,

[iln Central Africa, insurgency movements, politicalktability, and numerous
rebel wars have caused massive human suffering as well as political and
economic stagnation. Chad and, to a lesser extent, the Central African Republic,
both have active rebel insurgency movements and continue to see spillover from
the Darfur crisis in bordering Sudan. The conflict in the Democratic Republic of
the Congo (DRC) remains an obstacle to lasting peace in the feyion.

AFRICOM will promote Ocollective effarto prevent disputes, poverty, and instability
from leading to extremism, Vience, and armed conflict>?

The use ofPRTs in the Afghnistan and Irag COINampaignsmears that the PRT
randwill be inextricably associated with these campaidine Unitel States may not
use units expressly called OPRTsO adomever, theconcepts informing théRT
strategy apply to theecurity challenges AFRICOM was established to address, and
Africa is not the only region where these combined poliicgitary problans exist The
United States will, in all likelihood, use the cwililitary fusioncreatedn PRTs in other
forms and regions of the world in the futufdis fusion will requirecivilian capabilities

of all kinds, including those of civilian legplofesgonals, such as you
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Chapter 3 N The Rule of Law and Counterinsurgency
Campaigns

OYes, | give the Devil benefit of Idar, my own safety's sakél@ir Thomas More

As aCivilian Reservist inthe Civilian Response Corp&CRC), youbring special skills
with you, including an appreciation dfie rule of law However, understandingnd
supportingthe rule of law in postonflict situations is differerfrom participating in the
U.S. legal system. The rule of law icounterinsurgency (COIN)s a fluid and
controversial conceptmeaning that its definition and applicatioanchange depending
onthehost nation and even amea of operatiarYour responsibilities in the CRC will be
tied closely to the concept of the rule of law and its pursuit, which places a premium on
your understanding of rule of law questions and your ability to persuade otheag to
attention to the rule of lawThis chapter analyzes the rule of law an essentia
component of COINNn order to provide you with insights into the difficulty of rule of law
operationsn COIN campaigns

3.1 Why should counterinsurgents be concerned with the rule of
law?

Counterinsurgency theory : Linking legitimacy and the rule of law

As discussed in Chapter hetgoal of COINis for the local population to accept the
government as legitimatand support it rather than the insurgeh@ccording to the
Department of Site, the purpose of COIN is to restore the fundtgnof legitimate
government. Legitimacy serves as COIN@sal becauseonce counterinsurgents have
established legitimagythe host nation cawsarry out its functions, such as piding
security andessential servicesn a sustainable badi#\ legitimate government provides
the longterm stabilitypostconflict countriesand U.S. interestseed’

Insurgenciesurvive whermost of the population remains passied unwilling topick
sides in the struggleCOIN campaignsnusttransform passive populations into a solid
majority favoring the host nation®s governfi@uunterinsurgents must win over a large
percentage of the neutral or passive segments of the population, whiptowardifficult
because this group includes passive supporters of the insurgéscglescribed inhe
U.S. Army andMarine Corps@ounterinsurgency Field Manu&COIN Field Manua),
cownterinsurgents must transforatitudes in the hostation as illustrged in FigureB.
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Figure 8. Transforming Population Support8
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A key to achieving legitimacgmong the majority of the host nationOs population is to
involve the local populationn stability and reconstruction activitid$ the citizens of the
hostnation perceive COIN efforts agtempts to impose foreign concepts and interests,
then they will oppose the counterinsurgents and the host nationOs goveruwener,

if the majoreffort is, and §een by the local population to,badigenouO then the local
populationis more likely tobelieve thaits government is providing for the needs of the
people which is a necessary step to viewing the government as legifimate.

The rule of law plays an important part in moving the majority of the host nationOs
population to oppose the insurgency and support the government and the COIN
campaign. To build a sustainable foundation fdegitimacy in the host natign
counterinsurgents mugstablish or reestablish the rule of lavhe population will not

view its government as legitimate unless the government itself respects the rule of law

The COIN Field Manual describes the relationship between the rule of law and
legitimacy adollows:

The presence of the rule of law is a major factor in assuring voluntary acceptance
of a governmentOs authority and therefore its legitinfagpvernmentOs respect

for preexisting and impersonal legal rule can provide the key to gaining
widespread, ending societal suppartSuch government respect for ruies
ideally ones recorded in a constitution and in laws adopted through a credible,
democratic proce8kis the essence of the rule of lafs such, it is a powerful
potential tool for counterinsurgents.

Counterinsurgency practice : Operationalizing the rule of law

Counterinsurgents cannot advocate the rule of law merely in theloey, must
operationalizehe rule of lawin practice This task involves mangspectsbut key among
them are:

« Counterinsurgents must generate perception by the host nationOs population
that the intervention is legitimate. Importard this perceptionis how the
intervention fits into the international legal framework governing such
interventons, a subject dizissedn Section 3.4. Counterinsurgents who intervene
in ways contrary to, or controversial under, international law may have difficulty
convincing the host nationOs population that the rule of law matters.

* The civilian personnel and militafprcesmustthemselves obey the rule of law,
whether the rules involve operating the mmmy or engaging insurgefdrces in
combat’’ When the local population percesvghat counterinsurgentsperate
outside therule of law, the COINattempt to establiskegitimacyandthe rule of
law suffers.
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* Foreign COIN forces must move the host nation towards a rule of law informed
by the host nation®sstory, politics,traditions, religious practices, and culture.
Counterinsurgents whoelieve the OWest is beswfll find the host nationOs
populationresistant tdoreign concepts and institutiofsThe need to respect the
host nationOs legal, religious, and cultural traditions forces counterinsurgents to
seek changes in governance and laws that balance reforms @oititzditimacy
with the host nationOs traditional practices.

3.2 In counterinsurgency contexts, how is the Orule of lawO
defined?

The wle of law hasdifferent meaningdor different peoplein different contextsFor
civilian legal professionaldeployedin COIN contextsimplementing the rule of law will

be a challege, complicated bgultural, political, economi¢ and institutional variable$n

any situation establishing the rule of law is a Ocomplex, fragile, and to some extent
inherently unrealizakl goal.& Dewite the difficulties, those attempting to build or
restore the rule of law whappreciateits various meaningsaare more likely to be
successful than thoseho ignoreits nuances?

Competing approaches to the rule of law

Unfortunately for rule of law practitioners, experts often disagrestaithe rule of law

is and how to achieve it Two competing approachedaim the most attentiorOne
approachis the @rmal® or OminimalistO perspective, 4red aher approach is the
OsubstantiveO or Omaximal€3pectiveé® Sometimes, definitions of the rule of law
conmbine formalist and substantivdementgo capture a broader perspegetion the rule

of law. Table 3contains a definition from the United Nations Secretary General that
includesboth formalist and substantigee.,international human rights norms) features.

Table 3. UN Secretary General's Definition of the Rule of Law'®
QTherule of law] refers to a principle of governance in which all persons, institutions and

entities, public and private, including the State itself, are accountable to laws that are pul
promulgated, equally enforced and independently adjudicated, acH a@ consistent with

international human rights norms and standards. It requires, as well, measures to ensure
adherence to the principles of supremacy of law, equality before the law, accountability t(
law, fairness in the application of the law, aegtion of powers, participation in decision

making, legal certainty, avoidance of arbitrariness and procedural and legal transgarenc
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The formalist approach

Formalistsemphasizethe formal, structural components that societies use to create
interpret, and enforce laW’ Most formalists do notanalyze whether laws are
substantivelygood or bad as long as societies promulgatierpret, and enforceaw
through appropriate rules, procedurdsstitutions, and system& For example,
formalism does not emphasize the importance of human rights or similar substantive
norms when analyzing whether the rule of law exisistead, formalists believe that
appropriatdegal processeand institutiongproducethe basis for pursuingeneral human
rights principlesas a political strategy

Formalist projectdend toprodue less controversigecause participants aneore likely

to agree on formatather than substantive criterfar rule of law reform efforts’
Formalist projects are also more expedi@ithe apparatus of a functioning state can be
developed much more quickly than a national consciousfkss.O

However, a formalistapproach may not always achieve positive res@s:nation with
beautifully constructed courthouses may nevertheless faihiege the rule of law if the
judges in those courthouses are either arbitrary or coffinet same is true of a well
established police or correctional force that regularly violates citizensO and prisonersO
human rights BA formalist approach Omay aciyahwart the longterm adoption of the

rule of law in a society if institutional projects are not linkedstabstantivesffects®?

The substantive approach

Under te substantiveapproach substantive norms drive what the rule of law means
Proponents of this approadielieve formalism focuses too closely on institutions and
legal codes and fails to appreci#tte importance afiorm creation and cultural change to
the rule of law?*

The substantive approach does not reject the notion thelt deructures and procedures
are important® Instead, the substantive approach insists that substamiives such as
commitment tchuman rights, musnform andreinforce legal structuré§.Adherents to
the substantive approach believe that simplybdistsing improved legal institutions and
codes does not create a culture committed to equality and Tights.

The substantive approach is vulneraldte criticism because idoes not provide much
guidance abouwvhat substantive norms and valu@s whosenorms andralues) the law
must embody?® The substantive approach provides neutral principle that decides the
correct approach between two compesngstantivenotions of justicé’

Tensions between formalist and substantive concepts

The tensiorbetween formalist and substantive definitions of the rule of law has produced
efforts to craft definitions that meld the two approaches. For exaregkd,dcholars Jane
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Stromseth, David Wippmarand Rosa Brooks offered a Odescriptive and pragmaticO
definition to help Ocapture what most people regard as the fundamental goals of rule of
law promotion.® Table 4contains their hybrid definition of the rule of law

Table 4. Stromseth, Wippman, and Brooks' ""Synergistic' Definition of the Rule of Law”'

OThe Orule of lawi€scribes a state of affairs in which the state successfully monopolize
means of violence, and in which most people, most of the time, choose to resolve disput
manrer consistent with proceduralffigir, neutral and universally applicable rules, and in
manner that respects fundamental human rights norms (such as prohibitions on racial,

religious and gender discrimination, torture, slavery, prolonged arbitrary detentions,
extrajudicial killings). Inthe context of todayOs globally interconnected world, this req
modern and effective legal institutions and codes, and it also requires a widely shared ¢
and political commitment to the values underlying these institutions and Godes.

The formalist andsubstantiveapproaches do not requirestark choice between oner

the other® Instead, the formalistubstantivedichotomy Ois a matter of emphasis and
priorityO that affects the rule of law practitionerOs tactiEsen proponents ofhe
substantive approach are likely to insist that a state use certain structures and follow
appropriate procedures when making and enforcing *lam COIN operations,
counterinsurgentmay utilize both approaches, to varying degréesCOIN and other
pog-conflict settingsa host nationOs legal and governance systeméwll likelihood,

require bothformalist and substantive reforsnin your work, you may well need to
advance formalist and substantive conceptions of the rule of law depending on the
circumstances in the host nation.

Defining the rule of law in a COIN context

Defining the rule of law in the context of COIN proves difficult for reasons beyond the
formalistsubstantive debateThe multiple actors and cultures involved ia COIN
campign may have competing views evhat the rule of law mean€ounterinsurgents

who cannot agree on what the rule of law means will have difficulty achieving unity of
effort on this issue. The lack of unity of effort will harm the COIN campaignOs attempts
to bolster legitimacy of the host nationOs government.

In addition, hsurgencies based on Oethnic or sectarian claimsO may Oreject equality of
human rights, pluralism, or notions of nationality that are synonynvatls state
boundaries ®The insurgency mayrpmote a vision of law and governartbat reflects
traditional, noAWestern ideas and practicegSounterinsurgents would have difficulty
tolerating these ideasn their push for legitimacgybut these traditional notionmight
resonate more with the hosationOs populatiohe COIN imperative of enhancing
legitimacy Omay require severely compromising Western conceptions of jé&tice.O
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A standardized military definition of rule of law

Given the complexities of COIN and contemporary operating envirosmigret U.S.
Army hasexperienced difficulty defining the rule of laas part of its efforts to engage
more effectively in full spectrum operationBrevious legal and operationatilitary
manuals contained either no definition, or a limited definitionhefrtile of law?’

Recent military doctrine has adopted atandardized definition that comai both
formalist and substantivelements See Table Sor this definition. The military has
developedthis definition to ensurdhat all participants in stabiyi operatiors share a
common understandingf the rule of law Civilian practitionersshould be familiar with
the military definition because civilian rule of law projectdl witen take place within
campaigns in which the military is involvednd, to date, civilian agencies in tteS.

Governmentave not produced their own standardized ddim of the rule of law

Table 5. The Standardized Military Definition of the Rule of Law®®

O'he rule of law is a principle wier which all persons, institutions, and entities, public
private, including the state itself, are accountable to laws that are publicly promulgated,
enforced, and independently adjudicated, and that are consistent with international
rights principlesO

Military doctrine further develops the rule of law definition by separatingo#tsgc rule
of law principle into seven key effects:

* The state monopolizes the use of force in the resolution of disputes
* Individuals are secure in thgiersons and property
* The state is itself bound by law and does not act arbitrarily

* The law can be determined and is stable enough to allow individuals to plan their
affairs

* Individuals have meaningful access to an effective and impatrtial legal system
* Human rights and fundamental freedoms are protected by theastdte
+ Individuals rely orlegalinstitutions and the law itheir daily lives*
Civilian and military egal professionals should realize that the key effects represent ideal

circumstanceshat may not always be achievablde seven effects Oexist to greater or
lesser degrees in different legal systems and are not intended as a cB@duisty
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variablesaffect whether a societgchieve theseeffects?' Legal professionals should
view thesuccess of rule of law projedtsachievingthe legal effects list abows part of
a nationOs journey toward the rule of law, rather thiaalalestinatior

3.3 How does the rule of law arise in counterinsurgency
operations?

Civilian legal professionalsn the CRCwill, in all likelihood, engage in rule of law
activities as part aftability operations in a COIN campaign. The COIN campaign seeks
to Oenable a country or regime to provide the security and rule of law that allow
establisment of social services and growth of economic actiVityRule of law
activities are essential to lortgrm success in COIff.

Establishing legitimacy

As elaborated in Chapter 2het most importanbbjective in a COIN campaign is
legitimacy. Counterinsugents help théhostnation government achieve legitimacy by
extending the governmentOs authority and reach, and by encouraging oppodiion to t
insurgency® U.S. forces, operating in a COIN campaign, Ocan stop the killing, end the
chaos, create a breathing spdaad] establish the rule of la@® all of which is required

to establish a legitimate hesation government.

Success in a COIN campaign requires mibi@n military involvementLocal leaders
achieve legitimacy by solving their constituentOs problér@sunterinsurgents must
assisthostnation governmentsOacross the spectrum of political, economic, social and
military spheresWe not only have to win lbides, we haveo fill the vacuum behind
them®® In addition to providing security, U.S. civilian personnel and military forces
mustwork alongside théwost nationOs peopte establish rule of law institutior{s.As
noted earlier in this chaptea governrant that abides by the rule of las required in
order togain the legitimacywhichis essential to a winning COIN campaign.

Full spectrum operations : Implications for the rule of law

The Rule of Law Handbookroduced by the Judge Advocate GeneralOs Qoepicts

that legal professionals conducting rule of law operations Owill more than likely do so
either during or in the immediate wake of high intensity conflittRGle of law projects

will Otake place ima variety of operational environments, from active combat to
approaching stable peacg.thus, you need to understand the implications efibed to
conduct full spectrum operations in COIN faole of law efforts.

TheU.S.Army depictsthe Ospectrum ebnflictOas illustrated in Figure.9
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Figure 9. U.S. Army's Spectrum of Conflict™

Increasing Violence —

Stable Unstable
Peace Peace

Simply put, legalprofessionalswill conduct operations in a COIN campaign an
environment that fluctuates between unstaiglace and general was such, rule of law
projects in a COIN campaign are more complex than simitgegts conducted as part of
a nationbuilding campaign in permissive environments.

Because insurgencies fluctuate in intensity, COIN campaigns wadlievfull spectrum
operations(as also discussed in Chapter @punterinsurgents may conduct Ooffensive,
defensive, and stability or civil support operations, either separately or simultaneously as
part of an interdependent joint forc&.Depending on the situatiodifferent operations

may overlap, sich that in the same locatiaffensive, defensive, and bility operations

may be conductedt the same timéhe mix will be missiondependat and influenced

by the commanderOs approactirtmumstances in the area of operafiéGee Figure 10

Figure 10. Full Spectrum Operations in Counterinsurgency™

COIN is a combination of offensive, defensive and stability operations

STABILITY OPERATIONS
=Civil security
=Civil control
-Essential services
~Governance
Economic and
infrastructure
development

mnZmd

OFFENSIVE OPERATIONS

The proportion of effort devoted to offensive, defensive, and stability
operations within COIN is changed over time in response to the situation
and can vary geographically and by echelon
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Commanders must seek a balance between war fightingnationbuilding: OOur
missionto strengthen civil government rests on kinend norkinetic foundations . . .
While kinetic action provides immediate results, economic opportunity and political
empoverment promise lorterm sustainability ®

The rule of law is harder to establisha COIN context because of the constant ebb and
flow of violence and the corresponding variation exhphasis acrosfull spectrum
operationsRegardless of whictype ofoperation is emphasized at a given point, Oevery
operation undertaken during a ceenisurgenci offensive defensive, or stabilifyf has

a rule of law component©®

As a civilian legal professional deployed with the CRC, your activities will mainly occur

as part of stability operations, although you nb@&gomeinvolved in matters relatea t

certain aspects of defensive operations, such as the processing and treatment of detainees.
You are unlikely to have tasks related to offensive operations because military lawyers
advise commanders on the laws of war and deal with matters of militéigejasising

from combat operations.

As Chapter 2 discussed in detail, COIN doctrine organizes COIN campaigns through
designing and planning full spectrum operations around Ological lines of operationO
(LLOs).>® Each LLO generates legal issues and tas&s rtilitary and civilian legal
professionals will have to address. Making progress towards the end state of each LLO
(seeFigure 7in Chapter 2 for these end states) forms part of the fight for legitimacy
against the insurgencéy.How counterinsurgents undake each LLO is also part of the
legitimacy battle, and the COIN campaign should try to accomplish each LLO in
accordance with the rule of law. The rule of law relates to the LLOs in the same
comprehensive way that information operations inform andanfie each LLO.

For example, providing essential services leads to legitiniacythe host nationOs
governmentHowever, the host nation@svernment must provide essential services in
accordance with the rule of la¥ it providessuch services througtorrupt officialswho
commit bribery, the host nationOs governnieses lgitimacy. Gunterinsurgerst must
work with the host nationOs government to prevent such scenarios by prthedéugl
expertise and support necessary to achieffective governrant services that are
legitimatein the eyes of the people.

Thus COIN participantsmust consider rule of law effects throughout all phaséshe
campaign andn every projectlf the host nationOs people seenterinsurgents or the
hostnation governmat not adhering to the rule of lawthe population will be
discouraged from viewing legal rules as binding legitimate®® All participants,
including the countenisurgents antiostnation personnelmust comply with legal rules
in order to emblish the ule of law within any area of operation and the host n&tion

The wle of law is especially important stability operations involvinghe civil sector

The objective of a COIN campaign is build a legitimate civil authority within a
nation®* The U.S. Governmentcannot achieve victory in COIN through the military
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alone: Olt makes sense for the U.S., wherever possible, to usailitany means to
achieve its objectivefAmerican culture and American economic strength are especially
potent tools for spealing American influence abroa®Orhe U.S. Government
recognizeghat U.S. civilian professionals offer the belsance for successfullgstoring
legitimate civilian institutions and governance proce8ses

Civil professionalswith different expertisavork to extend the reach and authority of the

host nation®s governmé&hCivilian professionals Opromote good governance, facilitate
reconstruction and development, and, along withlocated military units, bolster
indigenous secusy forces. All of theseféorts . . .are incredibly important to fighting an
insurgencyd® These contributions from civilian experts are vital to how
counterinsurgents provide assistance and resources to improve the host nationOs political,
economic, and social institutiofis.

Civilian and military kgal professionals must consider the history of the host nation and
acquire an intimate knowledge of the contemporary conditioneofute of law in that
country Rule of law practitioners must identify deficiencies in the judicedt@ and
work with the population to improvgidicial and law enforcemerstystems The police,
courts, correctiom system andthe legislature will likely require not only infrastructure
improvements but also extensive training and guidafiee host natin cannot achieva
sustainableule of lawend state untif rule of law culturalevelopswithin the citizens

and government.

Lieutenant General William B. Caldweatapturedwhy rule of law activities have such
importance fotJ.S. policy on complex opeiians, including COINpationbuilding, and
humanitarian relief

AmericaOs future abroad is unlikely to resemble Afghanistan or Iraq, where we
grapple with the burden of natidouilding under fire. Instead, we will work
through and with the community ofations to defeat insurgency, assist fragile
states, and provide vital humanitarian aid to the suffering. Achieving victory will
assume new dimensions as we strengthen our ability to generate OsoftO power to
promote participation in government, spur ecorouhevelopment, and address

the root causes of conflict among the disenfranchised populations of the world. At
the heart of this effort is a comprehensive approach to stability operations that
integrates the tools of statecraft with our military forcesrimdtional partners,
humanitarian organizations, and the private seétor.

3.4 Where does the rule of law arise as a challenge in
counterinsurgency operations?

Although esablishing the rule of law is a goaf COIN efforts, the rule of law can also
impede progress.He complex and dangerousature of COINoperationsand the need
not to undermine the rulef law mearthat theU.S. Governmeninust findand maintain
legal justification for civilian and military operations in foreign nations This
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resposibility creates challenges for the rule of law at strategic, operational, and tactical
levels in COIN campaigns.

Strategic level

Strategically, the United States must justify its intervention in the host nation under
international law. The host nation@epulation, potential allies, intergovernmental
organizations (IGOs), and n@overnmental organizations (NGOs) will be more willing

to corsider an intervention legitimateit has a basis in international l&/Not only does

such a legitimate basis inface the development of the rule of law in the host nation, but
it can also Osubstantially influence the willingnesstbér governments to support or
contribute to the interventiod®O

The Charter of the United Nations (UN) provides the most autheatatiternational
legal framework governing interventianshe Charter prohibits the use of force WX
Members against each otheand prohibits UN Members from interferingeach otherOs
domestic affairs? The Charter directly or indirectly recognizeseta bases of intervening
with military force into tke affairs of anothestate:

* When adtate invites anothettate to send military forces and/or civilian personnel
to help it deal with domestic unrest or rebellion.

* When the military force anihtervention form part of the exercise of the inherent
right to use force in seliefense in response to an arnagtck’

*  When the UN Security Council authorizes the intervention under its authority to
declare the existence @& threat to internationalepce and security and to
authorize military and other forms of actiogainst such threaf

Otherjustifications for interventions are more controversial, especially justditatinat
rely on humanitarian intervention pre-emptive or preventive setfefense.

Under he principle of humanitarian interventioa date is justified under international

law to intervene to stop the perpetration of atrocities and gross, systematic abuses of
fundamental human rightslhe countries of the North Atlantic TrgaOrganization
(NATO) relied on thisprinciple to justify their intervention irKosovo, even though the
NATO allies could notrely on selfdefenseand had not obtained Security Council
auhorization. For Kosovohumanitarian intervention provided NATO witagtimacy
because¢he international communitrgely believedhat the intervention was just.

Under he preemptive seldefense concepta date is justified in intervenin@ggainst
anotherto preempt or prevent that State from emerging as a dimedttimmediate danger
to the interveing stateOs security. The Bustinfinistration advancedthis idea after
September 11, 200%,and it relied on it as part of its justification for invading Iraq in
200N a justification that proved highly controversfal.
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Having a solid justification for intervention under international law is no guarantee that
the intervention will succeed, or, ultimately, een adegitimate. The U.S. invasion of
Afghanistan in 2001 was widely considered a legitimate exercise of theighSto use

force in selfdefense in response to an armed attack. As of this writing, U.S. and NATO
COIN efforts in Afghanistan are suffering, and the legitimacy of the initial intervention
carries less authority as the confliwbrsens. By contrast, theery controversial U.S.
invasion of Iraq has not prevented the United States from moving Iraq closer to stability
and security, although at a high cost for all involvHEte lesson from these two examples

is that operational and tactical progress is dguar more, important than strategic
legitimacy for an intervention under international law.

Operational level

Rule of law oncernsarisefrequentlyat the operational level of COIN. When conducting
full spectrumoperations in the host nation,3Jforces and personnetust be cognizant
of three levels of lavin pursuing each LLOU.S. law, international lawand the law of
the host nation itself.

Compliance with U.S. law in COIN operations

All U.S. civilian and military personnel involved in COIN campaigns remain subject to
applicable U.S. federal lae.g., laws that authorize and fund military and foreign
assistance activitigsand must comply with this law in conducting full spectrum
operations.Compliance with federal law does not alwaysduce efficientactions by

U.S. personnel, as evidenced by the complexity (and confusion) produced by U.S.
statutory law regulating the expenditure of funds in COIN operations (see Section 3.5
below on problemsvith funding experienced in Afghanistan and Iraq).

The importance of international law in COIN campaigns

All U.S. civilian and military personnel involved in COIN campaigns must comply with
rules of international law accepted as binding by the Unitede§t whichincludes
international humanitarian law (e.g., laws of war, law of occupatmal) international
human rights lawswhen applicableMilitary lawyers handle questions and dbabes
that arise under international humanitarian,ldout civilian legal professionalén the
CRCshould be aware of the importanceltudse bodies ahternational law.

International manitarian law concernirthe behavior of combatants is complex, but the
U.S. military provides its soldisrand Marines vith guidance onhe laws of war. Table 6
containsthe U.S. militaryOs summary of the recquieats of the Geneva Conventiotise
four main treaties in international hamitarian law

For civilian legal professionals, international human rights law willyph more
important role in their endeavors in defensared stability operations, as will bodies of
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international law oneconomic development (e.g., private international law and
international trade law)l'able 7provides aroverview ofinternational humarights law.

U.S. civilian and military personnel must be sensitive about international legal issues
even when the United States is not bound by certain treaties or has not accepted some
international legal noreibecause the host nation or allles mg belegally bound and
because IGOs and NGOs maare about such treaties and norms.

Table 6. Summary of Geneva Convention Requirements78

Soldiers and Marines:
¥Fight only enemy combatants
¥ Do not harm enemies who surrendeney disarm them and turn them over to
their superiors
¥Do not Kill or torture enemy prisoners of war
¥ Mllect and care for the wounded, whether friend or foe
¥ Do not attack medical personnel, facilities or equipment
¥ Destroy no more than the missirequires
¥ Treat all civilians humanely
¥ Do not steal. They respect private property and possessions
¥Do their best to prevent violations of the law of war

¥ Report all violations of the law of war to their superiors

Table 7. Summary of International Human Rights Law

In internationallaw, the Olnternational Bill of RightsO refers to the rightegted in the main
human rights instrumerfisthe Universal Declaration of Human Rights (1948), t
Internatbnal Covenant on Civil and Political Rights (1966), and the International Covena
Economic, Cultural, and Social Right$966). These instruments, and regiohaman rights
treaties, protect civand political rights (e.grights to life, to be frefrom torture, and to a fair
trial) and economic, sodiaand cultural rights (e.grights © work, education, and health).

The United States has ratified treaties concerning civil and political rights (e.g., Internat
Covenant on Civil and Politic&ights and the American Convention on Human Rigliist it
has not accepteeaties concerning economic, social, and cultural rights. Other actors in G
contextdN including the host natidk may have different views on human rights from th
United Stateswhich may affect the pursuit of legitimacyhus, U.S. counterinsurgents shoul
be conversant in the international human righé& affectthe COIN campaign.
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The law of the host nation and COIN

Operationally, achieving the rule of law in the context of COIN also depends on having a
sophisticated understanding of thest nationOs legahd govemance systemsThis
responsibility requires civilian and maity legal professionals to knatlve hostationOs
constitutional design; whether the host nation functions under a civil law or common law
system; whethereligion influences the host nationOs legal system; and whether the host
nation permits customary or tribal legal systems to operate withjarisdiction, and, if

so, with what scope and on whssiies The structure and substance of the host nationOs
legal system will affect many aspects of COIN operations, especially in the LLOs related
to stability operations (e.g., economic developmgaotiernance, essential services, and
developinghostnationsecurity forces).

Tactical level

Rule of law considerations also abound at the tadewal of COIN operationskostering
the rule of law must occur at local levels in the host nation, which rediateall tactical
activities, whether military or civilian, be conducted under, and informed by, rule of law
considerations. For civilian legal professionals in the Cla€tical operationgiclude the
efforts to support and implement the rule of law at local and provincial ldaessich
settings, the differences between foreign COIN forces and localgimms about how to
undertakeegal reform may be mogtrominent At the tactical level, rule of law issues
can become complex becausany legal problemsonvergan circumstancesfluenced
by the personalities of local political leadershifere is where rule of law practitioners
confront the hardlay-to-day dilemmas of making the rule of law mantra functional in a
nortpermissive or postonflict environment.

Although critical, tactical successn rule of law operationsshould not be over
emphasized. As th€OIN Field Manualstates, Otactical success guarantedsngof’
Tactical progress otherule of law must occur across thesh nation, which highlights
the importance of having sufficient personnel and resources devoted to this task.

3.5 What problems have arisen with pursuing the rule of law in
counterinsur gency campaigns in Afghanistan and Iraq ?

Rule of law operations havdaced significant obstacles during COIN campaigns in
Afghanistan and IraqSuch problem include inadequatenity of effort, inadequate
security, inadequatecivilian capabilities, inadequatelanguage and culturakkills,
ineffectivemethods for measuring succeasdinsufficient and confusinfunding.
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Inadequate unity of effort

Unity of effort among all stakeholders critical to establishing the rule of lam COIN,
as it isto every aspect of COIN operatiohsck of unity affects operations ortactical
level, but muchdifficulty stems from dack of agreement among COIN participants on
what te rule of lanmeansand how counterinsurgents skbpursue this godf When a
coalition of nations engages in rule of law operations, each country has its own
constraints or nationaestrictionsit applies to such operations. Planners have to leverage
each nationOs strengths while avoiding activities that would violate@ahkmitation.
Compounding thesédefinitional problems is the sheer number of participant€OIN
efforts. As theRule of Law Handbookotes, {A]n alphabet soup of interagencyG]Os
and NGOs will be present and will have different mandates, atiésoriand
capabilitiesd"* U.S. COIN operations alone includiee

* National Security Council;

* Intelligence ommunity;

* Department of Site;

* Department of Defense

* U.S. Ageng for International Development;

* Department of Justice;

* Department ofTreasury;

* Department of Homeland Security;

* Department of Agricultureand

« Department of Transportati§.

Add to this long list the other actors involved in COIN campadigalied nations, 1GOs,
NGOs and a transitional government of a host nation

The strategic impact of the lack of unity of effort on the rule of law can be found in the
manner in whichtte Bonn Agreemehftthe UN-negotiated agreement on the structure of
the interim Afghan governmeXtdivided responsibilities among coalition partndrs
terms of Afghan reconstructiohe Bonn Agreement adopted a Olead nationO approach
for Afghan reconstruction, and different countraeseptedesponsibilities foadvancing
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different aspects of Afghan law and governance. For exai@glenany took théeadon
the Afghan police, while Italy was the lead on judicial sector refdrm.

This division of labor produced no unity effort. Progress in eaclarea depended on
progress overalllead nations didat commit similar levels of resources or coordinate
their efforts®® As RobertPerito andLaurel Miller note, Oltaly has focused mainly on
implementation of its own projects, rather than coordination of broad [rule of law]
efforts. As a consequence and despite the presence of some Afghan officials who are
committed to reform, since the fall of the Taliban little progress has been made towards
building a functioning justice systerf?O

Theoperational and tacticahpact of the lack of unity of effort on rule of law efforts can
be seen in a report on rulelafv initiatives in Afghanistan, which observed:

[Combined Joint Task Force J8determined, before its arrival in Afghanistan,
that [rule of law] was to be one of its civil affairs priorities. Each task force
commander is committed to implementing [a rofelaw] program during the
deployment. This has placed understandable pressure on the commanders and
their staff legal officers to initiate [rule of law] efforts, such as training programs
for Afghan justice officials. Those training programs have not ywlaeen
coordinated with other [rule of law] actors, either in th&. Governmenbr the
government of Afghanistan. This was due, in part, to the fact that the task force
implementers were not aware of other programs or, if aware, did not understand
the reasons for the comparatively slower pace of the civilian programs or the
sensitivities of the host country participants and other international dénors.

Inadequate security

The lack of adequate security has also hampered rule of law efforts in Afghanistan and
Iraq. Thisunfortunate situatioechoes the conclusions of expefigibsent basic security,
efforts to reform political institutions, adopt new laws, promote natice@inciliation,

and jumpstart economic growth are destined to f&il.O

The presence or lack of security affects all COIN effdrte need for security drives the
use of force to abate crime aadgage in armedonflict. The provision of basipublic
sewvices,such as power, water, sewage treatment, health aadetelecommunications,
similarly depends on the existence of adequate levels of se€urity

Table 8lists some security problems that impéae development of the rule of law
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Table 8. Security Concerns Relevent to Rule of Law Efforts®

Insurgent fighting may surface after the general cessation of hostilities
Political power struggles between warring factions could lead to violence
Local police capacity to enforce laand order will likely be inadequate

Courts may be seriously compromised by corruption and/or political
intimidation

Prison and detention facilities may be severely degraded eexistent

Violent organized crime and illicit economies may emerge

Rioting, looting, abductions, revenge killingand other civiliaron-civilian
violence may become recurrent

Inadequate civilian capabilities to operate in COIN environments

Rule of law efforts have suffered in Afghanistan and Iraq becaudd. h&overnment

lacked adequate civilian capktiies for COIN operationsAs theRule of Law Handbook
notes althoughOa military solution alone will not dige, . . .it is apparent that other
agencies are not adequately resourced to deploy the approgifasets of personnel
and in the number of personnel need®d.O

Secretary of Defense Robert Gates illustrated the difficultiedJtBe Governmenhas
faced with civilian capabilities when hedicatedthat the Department of Statenéeded

six months tolocate and prepare civil servants and contractors to send abroad. It is
iIIustragt;ve of the difficulty of getting other agencies to provide people on a timely
basis.

This lack of civilian capacity is not a recenhgmomenon. The United Statéss
traditionally lacked a Ocivilian capacity to deploy organized units of police with
specialized equipment necessary to perform crucial public order fasciech as crowd
controland the curbing of rampant lawlessne¥s.0

The inadequacy of civilian capabilitiebas also beerparticularly a problem in
Afghanistan. TheU.S. Governmentand its allies in Afghanistan have had difficulty
finding trained, competent legal professionals with whom to partner on rule of law
operations® The lack of skilled legal professials is compounded by fears created by
the ongoing violence, especially fears abdegal professionalbeing targeted by the
insurgency for collaborating with foreign forc¥s.
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Inadequate language and cultural knowledge  and skills

COIN operationssuffered in Afghanistan and Iraq because U.S. civilian and military
personnel leked knowledge ofhe languages and cultures of those natibmshe early
stages of the Iraq interventiogfforts of military lawyersverehampered byoor access

to transléed Iraqi legamaterial and a poor understandingteé Iraqgi civil law system

Lack of familiarity with the host nationOs language and culnag entice rule ofaw
practitioners to fall baclon a OWest is BestO mentality, which may only increase
reseitment among théhostnation population. Se Table 9for an example of this
dynamic. As thé&Rule of Law Handbooktates, OThe foundation of rule of law reform is
the understanding that law and its application are immensely contextual and deeply
intertwined with the social, religious, and political aspects of a coufitry.O

Table 9. Legal Reform, Gender, and Traditional Attitudes in Iraq96

OAn example of overreaching in reforming the legal system of an occupied nation occur
Najaf during Operation Iraqi Freedom during 206&ving made significant progress i
restoring the provincial cournd in vetting judges to remove those who would be resistan
reform, the Marine military governor on the scene proposed to place an Iraqi femthe
bench. Thewell intentionedidea was to signal thdlhere was a new day under whislomen
would have a[sic] greater rights and a say in their governance. The reaction from
population, however, was a turbulent protest, supported by many local women, who fel
Americans were imposing their social values upon the Iragis. Due tpabsionate local
reaction the plan was scrapped at the last minute and calm returned to the judicial r
proces)

Even when rule of law practitioners overcome biases, the legal regimes of the host
nations are often congx. Two such practitionersoted

AfghanistanOs eclectic legal system is an inevitable byproduct of the countryOs
tumultuous political history. We found that many fundamental and widely
accepted legal precepts were either not familiar to Afghan legal personnel or
entirely absentrbm the Afghan system. After encountering difficulty relating
seemingly basic criminal law concepts (at least from a Western understanding),
we quickly realized that much of the failing was our own. To effectively develop

a new military legal regime reqes an understanding of existing systems and the
history of the indigenous military justice syst&m.

Additionally, in many Islamic nation$ocal religious leaders, functioning something like
magistrates, settle legal disput&$is practice developed ovéme andis accepted by
the ppulation as effective and legitimaf€his practice formpart Sharialaw, which is
frequently an important component of hastion lawin Muslim nations® This tendency
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to settle disputes on the basis of Islamic iswvenmore complicateth Irag, where both
Shia and Surirpopulations apply different forms of Islama*°

Funding problems

Based on the expemces in Afghanistan and Iraq, foprimary problers exist with

regads to funding COIN operationEirst, counterinsurgents may have trouble obtaining
sufficient funding for progcts, particularly for time periodeng enough to implement

actual changeMost legal reform programs run from five to tgears but the miitary
planstasks in sixnonthto oneyear time frame$® To address this problerule of law
practitionersGhould design programs to ensure that their impact endures beyond the
project itself3°* For example, He Rule of Law Handboolstatesthat rule of law
practitioners Omust be wise to invest scarce resources to targeted projects where they can
have significant impact on the community?O

Second, U.S. federal appropriations are subject to fiscal controls imposed by Congress
that can be burdeame and confusing. For federal appropriations, three basic fiscal
controls apply:

* Purpose Expenditures must be for a purpose authorized by Congress;

* Time Obligations to use federal funds must occur within the time limits during
which Congress made the appropriated funds available foande;

« Amount Obligations cannot exceed the amounts Congress authdtized

Third, funding might exist, but control of dudunds may be so widely dispersed among
several government agencies that unity of effort becomes compromised. COIN operations
should work towards integration and use funds where they will have the largest impact on
fostering the rule of law.

Fourth dispersal of funds may be restricted bg firior obligations of the hostatiorOs
government.For example, e Bonn Agreement requirethe reconstructedhfghan
judicial systembe based orexisting laws andslamic principles® Thesemandates
complicate rule of law reformby obliging the Afghan government to focus its limited
resources on attempting to discern a coherent legal policy from a legal system that
contained Osignificant overlaps and contradictions among different laws promulgated
during differen periodsO when Oall existing significant collections of legal texts were
destroyed during wars®

Even when fundsireavailable determininghow to allocate funds effectively was often
difficult in Afghanistan and Iracasthe example in Table liustrates.
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Table 10. Computers as Status Symbols and Paperweights106

On OIF-1 [Operation Iragi Freedom 1], when many Iraqi judges in provincial capitals
surveyed as to what tools they needed to restart their court operatimg,of them declare(
that computers were an essential item. Some brief inquiries by Judge Advocates revea
no computers had been used in provincial courts prior to the war, and that all official r¢
were maintained in handritten ledgers. Fuhter, none of the judges or staff were skilled in

use or maintenance of computer equipment, and there were no IT personnel available t
or maintain a computer system. The computers were requested purely as status items
they been providedithout a comprehensive plan to automate the provincial courthouses
would have quickly become expensive paper weights, as well as an ongoing distractic
more immediate needs.O

Inadequate strategies for measuring progress or failure

COIN operationgn Afghanistan and Iraq havacked clearmetrics\ ways to measure
progress In many instancegrogress reports have measuggntitativeoutpus rather
than substantiveeffectson the groundFor example, progress reports may highlight the
completion ofa certain number adetention facilities, but make no mention of whether
the detention facilities poss adequate staff to functiorare treating detainees
humanely or are improving their coribution to overall justice sector reform

In order for COIN to succeee@ffectsbased metrics are need&tlithout such metrics,
counterinsurgents will have difficulty determining which methods successful and
which fail, paentially exacerbating the ot nationOs problems. When developing
metrics, counterinsurgents should kettye goals of legitimacy and selfsuficient
government in mindThe mere construction of courthousasthe provision of police
equipmenthas little impact on legitimacy if th&ost natiorOs governmenécks the
capacityto use courts or police equipment effectively.
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Chapter 4 N Rule of Law Operations in Provincial
Reconstruction Teams

4.1 What rule of law challenges do provincial r  econstruction
teams address?

The range and diversity of rule tdw challenges thgtrovincial reconstruction teams
(PRTs) face is daunting, and thigtroductory sectiorprovides an overview of these
challengeswith a particular focus othe role of the civilian legal professional working in

a provincial and local area of operatidPrevious chaptersntroduced you to PRTSs,
counterinsurgency (COIN) theory and practice, and concepts and controversies
concerning the rule daw. This chapteconnectsall these piece® communicate more
precisely what you and other civilian legal profesais in the CRC may in fact
experience when deployed in PRTs in a context of COIN.

Starting point: Do no harm

As Chapter 2explained PRTs are civitmilitary units that support provincial and local
governmerg in a host nation to develdpeir capacity tomaintain stability and begin
reconstruction féorts. The PRT focus isn the provincial and la levels Rule of law
operations within PRTs will likewise focus on provincial and local problems, as opposed
to questions of constitutional reforon internatonal lawthat may occupy the attention of
rule of law experts at the central government level.

Civilian legal professionals in the CRC are likely toléastfamiliar with how law and
governance works in host nations at the provincial and local I&ieldarly, populations
within many provinces or local communitias foreign countriesnay have little of no
familiarity with legal concepts and frameworks with which you are conversant.
Understandindhow law and governance functiat provincial and locdevels will take
pre-deployment studyand exposure in the field to the structure and dynamics of
provincial and local politics and law.

You and other civilian legal professionals in the CRC may be tempted, amidst the
complexity and difficulty of rule b law issues to frame and address legal and
governance problems as you would in the United States. As Chapter 3 warned, taking the
easy road of the OWest is BestO in rule of law tipesamay be counterproductive
especially in the provincemnd local aras

Your starting point with undertaking rule of law operaiagn host nations is tdo no

harm, particularly harm that will create perceptions among the people that PRTs are
instruments of foreign imperialistsostile to traditional ways of politics draw in the

host nation.Generally populations in provinces and local communities will likely be
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more conservative about their traditions and skeptical about the need for radical changes
crafted by foreigners influenced by norigenous ideas and forro$law.

Doing no harm meanthat you must gain an understanding of the host natiwhthe
legal and governance dynamicstlie province or local areshere you will deployYou
will develop this understanding through additional training and throughoyen efforts
to come to grips with a foreign legal system embedded in a different culture.

Rule of law contributions to s tabili zation and reconstruction

The function of a PRT is to bring civil and military capabilities to bear to help local and
provincial governments improve stability and undertake reconstruction activiRiRS.
stabilization efforts seek to provide a Osafe and secure environment, essential
government services, emergency infrastructure reconstruction, and humanitariar relief.O
Reconstruction promogeOreconciliation, strengthens and rebuilds civil infrastructures
and institutions, builds confidence, and supports economic revitalization to prevent a
return to conflict.®

Rule of law operations support stabilization and recanstm directly and indirectly.
Direct support appears in the frequent need to stabilize and reconstruct legal and
governance institutions critical for the rule of law to function. These institutions often
include provincial and local governments, judiggktems, law enforcement institutions
(e.g., police and prisons), andaenstituting or creating civil society groups that utilize
legal mechanisms to seek redress for political, economic, and social grievances.

Rule of law operations indirectly suppatabilization and reconstruction activitieg
heliping them operate within the rule of law. PRTs need to try to anchor their
stabilization and reconstruction efforts as deeply into host nation foundations as possible
Ensuring that the rule of law infimis stabilization and reconstruction projects enhance
the longterm prepects fomprojectsand helps establishrale of lawculturein the host
nation. Integrating rule of law considerations into all stabilization and reconstruction
endeavors acts as a@itimacy multiplierO for the PRT and the larger COIN campaign.

Members of PRTs should remain cognizant tR&Ts are not the only mechanism
counterinsigents use to undertakstabilization, reconstruction and rule of law
operationsFor example,n Afghanistan and IrggPRTs constituteneof manyelemens

usedto stabilize and reconstruct those countries. Hence, PRTs must be aware of other
efforts within their areas of operation apdoduce unity of effort through coordination

and cooperatioftHereagain you see the critical importance of unity of effort.

Rule of law practitioners and logical lines of operations

As Chapter 2 described, design and planning of COIN campaigns uses logical lines of
operation (LLOs) to guide civilian and military capabilities and resourResiew
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Figures 6 and h Chapter 2 concerning LLOWsing LLOs helps synchronize operations
throughout the spectrum of confli®®RTs have the task of implementing LLOs at the
provincial and local levelsin many ways, PRTs arat the Osharp endO of LLO
implementation because PRTs work closely with local communitfes should
understand what LLOgour PRT is advancing which should also help you grasp the
nature of the specific problems and challenges your area of operations faces.

The contributions civilian legal professionals make will depend on what LLOs the PRTs
and other etors in the areafooperationspursue.Civilian legal professionals should
expect that LLOs and rule of law needs will vary from province to province, and perhaps
even within parts of a single provindéeither this Guide nor any other document can tell
you in advance whaule of law tasks you might face in a hosttion. LLOs providea
template foroutlining specificrule of law issues you might face as a member of a PRT.

Combat operations/civil security operations

You will not advisemilitary commanders oroffensive or defensive combat operations
(e.g., laws of war, rules of engagement). Nor are you likely to be involved in securing
national and regional borders, integrating foreign COIN forces withriaigin security
forces, or engaging in activities teparate insurgents from the population.

You are most likely to come into contact with aspects of segurity operationsvhere

the security sector @vlaps with the justice sectowhat experts refer tosathe security

triadN the role of law enforcemerdgencies, the functioning of the courts, and the
operation of the corrections system. (See Section 4.2 below for more on these issues.)
You may also become involved in identifying problems with the underlying criminal law
used to prosecute criminals assbed or unaffiliated with an insurgency movement.
Experiencs in Afghanistan and Iraq demonstrdkat a weak or nefunctioning justice

sector harms efforts to improve security locally, provincially, and nationally.

Your efforts under other LLOs (e.governance) may alert you to problems that combat
and civil security operations are causing in your PRTOs area of operations. You may learn
about discontent in local populationsncerningthe behavior of U.S. and hesation
security force®r how detaines are being treated.

You should collect and transmit this information to your PRT commander because you
are part of Oinformation operatiorisQour PRT. e natue of your mission involves
gathering intelligence and other types of informataoxd sharig it with other PRT
members and withthercounterinsurgents.

Host-nation security forces

PRTs may heldJ.S. civilian and military personnel train and monitor tfwst nationOs
security forces This LLO is primarily concerned with structuring, organg, equipping,
and training the host nationOs secuiotges thereby enabling therto take over the
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combat and civiecurity function$.You mayparticipate in such training in a number of
ways, including:

* Helping trainers communicate the importancehoman rights standards to the
performance and legitimacy of the host nationOs security forces;

* Playing roles in training simulations that assess how much trainees are learning;

* Assisting other agencies and departments in follpwefresher training fdnost
nationsecurity forces in your PRTOs area of operations;

* Identifying capable recruits frorfocal communitiesand

* Participating in active and passive monitoring of the performant®sthation
security forces in your PRTOs area of operations.

In the event that you and other civilian legal professionals are asked to provide direct
training forhostnationsecurity forces (e.g., police) in your PRTOs area of operation, you
must ensure that the funding for such training complies with limitationsidtedia the

U.S. Governmenimposes on U.S. funding of training for foreign security farces

Essential services

Important aspects of the legitimacy of central and provincial governments involve
providing essential services to the local popul&ssential services includaectricity,
water, sanitation, transportation, health care, and schdtie PRTs should include
civilian and military experts who understand the technical aspects of helping provincial
and local governments provide essent@abies, and the CRC ingles volunteers with
skills relevant to this LLO (e.g., engineers, doctors, educators).

Your role in this LLO may involve making sure that provincial and local government
provision of essential services hasbasis in national, gvincial, or local lawand is
subject to transparency and agotability procedures. Bchanisms that allow citizens to
complain about and seek redress for failures inpttowvision of essential services are
needed As exercises of political power, the pigion of essential services should be
subject to the rule of law just like any other government activity.

With some essential services, such as health caredar@tionyou may have to grapple

with hostnationlegal concepts and practices (e.g., genligrimination against girls in
education) that complicate the delivery of essential services to the entire comieity.

more you understand about the background and history of these concepts and practices,
the better equipped you will be to addressrtagppropriately in your work.
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Governance

Your mostsignificant activity will likely bein the govenance LLO, which can involve
re-constituting or creating provincial and local government institutions, developing with
provincial and local leaders policies, plans, and legal instruments (e.g., city ordinances),
improving the justice sectoigentifying and encouraging new leaders anficiafls, and
helping organize and execute provincial and local electigns. may need to tackle
corruption among public officialsrou may alsdelp traina new generation of provincial

and local leaders in governance skikkspecially if the host natiols emerging fom a

period of authoritarian rule, which stunted the development of entrepreneurial leaders
who understand the need for accountability

As with certain essential services, yawork in the governance LLO magxpose you to
hostnation legaland governance practices and concepts alien to U.S. understandings of
the rule of law.For example, governance structures and processeseeaio reflect

tribal or ethnic communities and interests, as development ofHussein Iraqi
government instituons reflect Sunin Shia, and Kurdish interestReligiously based legal
concepts and principleray influence mportant governance functions, such as thetco
systemwhich reflectsa peference not to separate church and state

Economic development

As with essential sergés, your role in advancingconomic development LLO may
involve ensuring that economic activities in the province and local communities occurs
within the framework of theule of law. You may havéo advise on questions of
contracts financial sector regulations, ways to balance incentives for economic activity
with appropriate governmental oversight and regulation, strategies for reducing
corruption in the economy, how to use law to create incentives for entrepreneurial
endeavors (g., protecting intellectual propertyfransfers of real propertyand issues
related to regulation of exports and impoRgepending on the allocation of powers under
the host nationOs constitution, many of these areas will be under the central ga@srnmen
jurisdiction, but provincial and local economies will nevertheless be affected.

In the economic development LLO, you may also come into contact with alternative
forms of regulation or dispute settlement. Some systems of tribal or customary law have,
over centuries, developed rules and practices associated with economic activity, including
traditional dispute settlement mechanisni®eligious law may also affect this LLO, as
evidenced by thé&haria prohibition on charging interest in connection withaficial
transactionsSome customary practices that Americans may view as corrypbenpart

of conducting business ithe host nationThese observations again underscore the
importance of understanding how law and governance operate in the host nation.

CRC Basic Guide N Chapter 4 61



Civilian Response Corps N Skills, Service, Security

Information operations

As indicated in the analysis of the combat operations/civil security operations LLO, rule
of law practitioners are engaged in information operatiBRSs interact daily vt local
populations and gathé@rformation relevant tossessing the progress or failure of COIN
operations generally and rule of law actigtispecifically. You too will be in direct
contact with people aboulifferent issuesand LLOs making you a potential source of
intelligence for the intelligenedriven COIN fight.

You will also need to gdain and defend policies madly the host nation andctions

taken by counterinsurgefibrces that prove unpopular at provincial and local levels,
making you an active participant in shaping @@IN campaignOs messagou should

also be sensitive to how you hear provincial and local leaders framing issues and
problems, and how the media your area of operations report on these matiditsat

you hear may allow you to alter your approaches, or those of the PRThsitivee
matters that, if handled poorly, will undermine the legitimacy of the central, provincial,
or local government in the host natidmforming your participation in information
operations should be the need to promote, wherever possible, thelavepoinciples of
freedom of speech and association.

Building a rule of law culture in the host nation

Rule of law practitioners should develop anderstandig of thehost nationOlsistory

and culture This understanding should thbe passive but shouhgage the host nation

in strengthening its culture so that its people can prosper in the 21st century. Integrating
the rule oflaw into COIN and other natielnuilding operationsoften requires that
counterinsurgents arfibstnationleaders work together to build a Orulésef cultureQ

In a rule of law culturethe rule of law is more than the formal institutions of governance
and justice; rather, the rule of law is also a normative commitment, an ethos, to conduct
politics andexercise government power within a framework of law and legal processes.
Many host nations transitioningoin conflicthave not developed rule of law culture,
largelybecause the OlawO wasociated with tyranny and its legion of abuses.

PRTs and civilian legal professionals in tBRC will promote and buildhis rule of law

culture in host nations, to the extent it does not extst. dbjective is noto convince the

host nation that the United States lmamonopoly on aule of lawculture. The task is to

allow the host nationOs leaders to build a ofillaw culturethat balances traditional
approaches with the widely recognized need to integrate international norms, such as
human rights standards, into national, provincial, and locamance strategies.

One powerful strategy for moving the host nation towards this objective is to engage civil

society organizations and groufesg., NGOs). Tese entities have influence within the
population and can help shapablic policiesand getdirectly involved in stabilization
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and reconstruction efforts. Where such groups do not exist, PRTs and civilian legal
professionals can make creation of such civil society organisadigmiority

Another key aspect of building a rule of law cultureairhost nation involves training
existing and future legal professas. You may assidbar associations oaw schools

train current legal professionals and prepare new generations of lawyers to ply their trade
within the host nationOs emerging rule @i Iculture. You may discover yourself
becoming a mentor to young legal professionals who can only hope that, one day, they or
the next generation of legal professionals can simply take the existence of a rule of law
culture in their countries for granted.

Transitional j ustice : Accountability and reconciliation

Civilian legal professionals deployed in PRTs may also find themsétvedved in
Otransitional justic&efforts designed to bring members of a past regime to justice for
committing atrocities andther human rights violatiofisTransitional justice mechanisms

(e.g., criminal trials, truth and reconciliation commissiossgk to holdperpetrators
accountable for serious crimes they committed and to provide avenues for members of a
previouslydividedsociety to reach reconciliation.

You may become involvednipromoting and implemenhg transitional justice at
provincial and local levels. Your involvement could include advising andaaid legal

proceedingsassistingruth andreconciliation commissionr helpingrestoreland and

property claims made by people dispossessed by the former regime.

4.2 What rule of law issues occupy th e lionOs share of attention
in provincial reconstructiont eams?

Cops, courts, and corrections

Based on experiences in Afghanistan and Iraq, rule of law practitioners in PRTs have
spent the lionOs share of their time working stige sector reform challendéshe so-

called Ocops, courts, and correctionsO is8gedemonstrated by Section 4lhove rule

of law operations have a potential scope broader than justice sector reform, but the
interdependence between security sector reform, justice sector reform, and the legitimacy
of the host nationOs government has made Ocops, courts, anibus@rtet paramount

focus for rule of law efforts in Afghanistan and Iraq generally and in PRTs specifically.

Cops
Effective and legitimate law enforcement agencies are critical to allowing the host nation

to take over combat and civil security operatidigdt crime, isolate the insurgents from
the population, andain legitimacy by providing a secure environment for the populace
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When host nations do not have robpslice capabilities, counterinsurgenssich as U.S.
military persmnel, have to engage ipolice functions that civilian law enforcement
personnel should handl&his scenario may compromiske legitimacy of the foreign

COIN forces and the host nationOs government. Inadequately trained police forces can
more easily commit crimes and atrogtithat turn local populations against the COIN
campaign andlamagethe legitimacy of thehost nationOs governmeRtreign security
forcesO lonterm engagement in routine policing also raises legitimacy problems for the
host nation because such engagengérds the impression the host nationOs government
cannot function without foreign intervention.

Members of PRTs do ndypically engage in policing provincial and local ase but

PRTs may identify police recruits, trainem to interntional standardsand monitorthe
performance of law enforcement ages Effective and accountable police forces are
some of the strongest weapons a COIN campaign has against insurgents. Such law
enforcement capabilities can increase the trust and support of local tpopulhy
keeping the peace and bringing criminals to justitbout abuses or corruption marring

the law and order enterprise.

Thus, police forces are a center of gravity for effective COIN campaigns and PRT rule of
law operations, which is why Ocops&ve received such significant attention in PRT
activities in Afghanistan and Irag. Whether you are directly involved in improving
provincial and local police forces, this mission will affect rule of law operations
conducted by gqur PRT As a result, you W need to become familiar with this aspect of
justice sector reform.

Courts

Rule of law efforts in Afghanistan and Iraq, both within and outside PRTs, have spent
significant time and resources trying to improve the court systems in those codiies.
same dynamic will probably arise in other countries in whiclUthiged Statesntervenes

in the future becauseountries emerging from tyranny, armed conflict, or state failure
typically have destroyed or dysfunctiofadlicial systems.

Thus, yourPRT task list may well involve working on reforming the judicial system at
the provincial and local levels, which could include:

* Identifying sufficient numbers of legal professionalstaff courhouses;
* Training judges, prosecutors, and defense lawyers in standards for fair trials under
domestic systems of law different from the U.S. common law system and

international human rights law;

* Participating in the planning and executminstrategies to rebuildourhouses or
to make them more secure from insurgent attacks;
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* Working on impraing physical security at colmuses and for judges living in
the community;

* Improving court administrative systems (e.g., docket management, use of
information technologig transparency of information); and

* Assessing the performance of judicial institutions in your area of operations using
effectsbased or other metrics (e.g., number of cases filed, prosecuted, and tried;
number of convictions; number of members of th@ytation seeking redress
through the provincial and local court systems)

Corrections

Rule of lawoperationsn Afghanistan and Iraq hawdemonstratedtime and again, that
neglect of the corrections system threatens both justice and security sector Veffigm.
detainees brought in by security forces languish in prisongnhomane or cruel
conditions, the legitimacy of the security forces and thecjiadsystem sufferd.ack of
progress with improving the court system contributes to the problem because the host
nationOs government does not have the judicial capacity to move thousands of detained
persons through the criminal justice system. Howeveentien facilities have often
housed detainees in insecure, unsafe, and unsanitary conditions, regardless of the
capabilities of the courts.

Experts on rule of lawperationsn postconflict environments have noted that reform of
prisons and other corréanal facilities often receives little or no attention in strategies to
rebuild the rule of lawCorrections reform typically comes as either an afterthought or
usually in response to crises in prisons that threaten the legitimacy of the security and
justice sectors.

You may be responsible for projectated to correctional facilities in your PRTOs area
of operation. Such involvement could include working with provincial and local
governments to improve conditions in detention facilities, facilitabetier coordination
between the police, courts, and correctional officials and agencies, training prison
wardens and guards applicableinternational human rights standgrdnd working with
families and civil society groups concerned about the plighetdinees.

Tendency for rule of law operations to become narrowly defined

The intense focus on cops, courts, and corrections in past PRT and COIN experiences is
understandable given the nexus between security sector reform, justice sector reform, and
the legitimacy of the entire COIN enterprise. However, Ocops, courts, and correctionsO
can produce a tendency for rule of law operations to become narrowly dé&tuledof

law operations in PRTs and COIN involve many issues not captured by the Ocdps, cour
and correctionsO focus but which are marginalized as part of the rule of law efforts.
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Cops, courts, and corrections are also areas that lend themselves tdbasgplimetrics

for measuring progrelshow many police ha been trained, how many cdwtses

built, and how many detainees processed and housed in correctional facilities. Such
outputbased metrics do not provide counterinsurgenth@rhbst nationOs government
with accurate information about whether these numbers reflstivieoimpactin terms

of the legitimacy of the host nationOs governmeénitputbased metrics tend to
encourage an emphasis on institution building, but metrics need to measure capacity
building and the impact of the host nationOs use of its new capacities.

Metrics are necessary, arile process of designing metrishould not ignore the
numerical information outptltased approaches yieldstead the metrics should attempt

to consider thesubstantive impaatf rule of law reform activities, in whatever sacbr

LLO they are undertakeiffectsbased metrics seek to discover whether the operation of
a new courthouse improves the populationOs perception of theatiostgovernmentOs
legitimacy.Otherwise, reliance on outphaised metrics simply reinforcesvia the focus

on Ocops, courts, and correctionsO narrows the scope of rule of law opéfatioreed

to keep in mind, too, that effeetmsed results will often take years to materialize.

4.3 How have rule of law operations in provincial reconstruction
teams in Afghanistan and Iraqg been organized?

Chapter 2 provided some basic information about the origins and evolution of PRTs, but
you should also understand homle of law operations arentegrated into the
organizational structures of PRTs in Afghanistan and Iraq. This information provides yo
with background on how PRTs hawaeldresed rule of law challenges. This section
provides a brief overview of the structures of PRTs in AfghaniatahIraq, including

how these structures reflected the rule of law mission.

PRTs in Afghanistan

Overall structure

PRTs n Afghanistan are led by a U.S. military offie@mposed of members of the U.S.
military andthe Department of Defense, with the pemce ofa small number (often only
one) of representatives from the Department of StéEOS) U.S. Agency for
International Developmer(tJSAID), U.S. Department of Agridture (USDA), and the
Afghan Ministry of the InteriorThe representatives of theagencies are part of an
Olntegrated Command Group,O which makes the decisions for thalfABdgh civilian
participation in Afghaistan PRTs has increased over time, the tanili still dominates
themboth through retaining command and in the numbaenilitary personnel

Figure 1 illustrates the strdare of PRTs in Afghanistarihe involvement ofdifferent
agencies and departmensndthe chainof command
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Figure 11. Structure of Afghanistan PRTSs’
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Rule of law operations

Since 2006, a Rule of Law Coordinaforiginally the Special Counselor on the Rule of
Law) and a Special Committee on the Rule of lteave coordinatedute of law activities
undertaken by th&).S. Governmenin Afghanistart® Many U.S. Governmet agencies
are involved in rule of law effts in Afghanistan (see Table )1Wwhich heightens the
importance of central coordination of these activitlesumber of initiatives operated by
these agencies function at the provincial level but not thro&jrs P
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Table 11. U.S. Government Agencies Involved in Afghan Rule of Law Efforts'

DOD Afghan Ministry of Interior legal affairs, poliegrosecutor policies,

field-level ROL assistance

DOS/INL Nationwide development of criminal justice system, with a fazus
training and capacitpuilding of prosecution, defense and correctig
services. INL supports a comprehensive peficesecutor training
and mentoring program

USAID Nationwide development of civil and commercial law, as well as
nationwidejudicial and legal training

DOJ/Criminal Division [ CounterNarcotics prosecutions, removal and extradition of high
value traffickers, and antiorruption (the latter together withIL)

DOJ/DEA CounterNarcaotics investigative training

DOJ/FBI | Forensics training and fingerprint collection |
DOJ/U.S. Marshalls Judicial security
Service

U.S. Govemment INL and USAID are both involved in legal education and access

InteragencyProcess justice programs. Many agencies support legislative reform and
procedural reform in their respective foeakasDOD, INL, and DO
have supported the Counter-Narcotics Justice Center (CGNJC)
Kabul to detain and try nardos defendants based the 2005

CounterNarcoticsLaw (with nationwide jurisdiction).

Unlike IragPRTSs (see belows of July 2008Dnone of the U.S. PRTs in Afghanistan
have a rule of law officer working witthem[.]®* Although the Afghaistan PRTs have
not hadrule of law officers the PRTs in Afghanistameverthelessupport torule of law
effortsby, among other things

* Facilitating information sharing;

e Supporting Afghan reformme and local governmeatvocates

* Helping the Afghan Government isolate crimsahd attack corrupt

* Improving linkages within the criminal justice system,;

* Helping direct donor and Afghan assistaefferts and
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« Using PRT resources to support justice systeform™*

PRTs in Iraq : Original model

Overall structure

Structurally,the originalPRTs in Iraq diffefrom Afghan PRTs in that they are led by a
civilian official from the DOS, involve more civilian experts and representatives, and,
thus, have dighter military footprint. Some IraqgPRTsalsohave(1) an IragiProvincial
Action Officer (IPAO), who gauges and reports on the political climate in the PRTOs area
of operations, including the progressad towards selfovernance;(2) a Public
Diplomatic Officer (PDO), who establishes relationships with local media to
communicate the PRTOs activities to the local population to foster legiti(Ban
engineer to oversee reconstruction projects in the PRTOs area of opena¢i®ren Iraqi
Transition Assistance OffecProvincial Program Manager (ITAO PPM)

Figure 12shows how the basic structure ofleaqg PRT.

Figure 12. Structure of Iraq PRTs"
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Rule of law efforts

Rule of law efforts in Irag are coordinated strategically by a Rfileaw Coordinator
within the U.S. Embassy in Baghdad, who reports to the Chief of Mission in the Embassy
and the Commander of MFN*® Unlike Afgharistan PRTs,Irag PRTs have a Rule of

Law Coordinator Table 12provides a description of the responsibititief theRule of

Law Coordinator in lradPRTSs.

Table 12. Responsibilities of Rule of Law Coorindators in Iraq PRTs"’

OThe ROL[Rule of Law] Coordinator is responsible for coordinating ROL initiatives at
provincial level, focusing on public law enforcement; a fair civil and criminal judicial sys
citizensO equal access to the Iraqi justice system and legal representation; and a
corrections system, as well as a range of issues that will assist Iraq in transitioning

effective ROL societyROL coordinator support to Iragi governance helps to develop bot

and criminal law and assist police, judicial, and detention itistitsl by coordinating with Irad
governmental structures. It also provides support to the civic sector, such as law facultieq
associations, and other righiased institutions, both governmental and nongovernmental.O

PRTs in Iraq: Embedded PRTs

Embedded PRT¢$ePRTs)were usedin Iraq in 2007 and 200&nd were miniPRTs
embedded in brigadeombat teams (BCTyr regimeral combatteams(RCT). The
ePRTS were designed to Osupport BCT/RCT counterinsurgency efforts, empower
moderates, foster economiev@&lopment, and build the capacity of local government and
other local institutions in order to hasten the transition to Iragrekdince.&

More specifically, the mission of the ePRTs was to fat@iBCT/RCT commandersO
interaction with district andcity level governmesst in Anbar, Baghdad, and Babil
provinces'®’ Embedded PRTsonstitutedthe civilian contribution tahe military Gurged
strategy in Irad® The major differences between the ePRTs and the original Iragi PRTs
are (1) the ePRTaresmaller; (2) the ePRTareintegrated with military maneuvenits;

and (3) the ePRTs focum district and city level governments as opposed to provincial
governments, the focus of the original PRTSs.

Embedied PRTs contain the saragpertise as the origah PRTs, including rule of law
and governance specialists formiraytoof the team. See Figure.13
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Figure 13. Model ePRT Organization Chart*!
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4.4 What problems arose in Afghanistan and Iraq that limited the
impact of rule of law operations undertaken by provincial
reconstruction teams?

Difficulties in the operational e nvironment

Security

Serious security problems have hindered PRTs in Afghanistan and Iraq becg@l)tbeof
difficulty of identifying insurgents hiding in the general population; \{®lence and
intimidation perpetrated by insurgency movements and, in the case offdramn
terrorist groups; and J3lifficulties experienced in training Afghan and Iraglitary and

police forces to engage in combat and civil security operations. Although PRTs are
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designed to function in negpermissive or serpermissive environments, violence in
Afghanistan and Iraq became, at times, sufficiently severe that PRT astmwiéiee
curtailed and set back.

PRTs are not designed to engage in combat with insurgents,Tsoif?Rfghanistan and
Irag dependn militaryand other securitjorcesfor providingsecurity before they could
operate more effectively. Better security iad was only achieved through thesS.
Governmerds military OsurgeO strategy over the course of080@hd, as of this
writing, COIN forces andhte Afghan central government hamet brought the security
situation under effective control.

Political

Afghanistan and Irag proved difficult political environments for PRTs working at
provincial and local levelsin Afghanistan decades of civil war, and the oppression
meted out by the Taliban regime, destroyed governmental structures throughout
Afghanistan. These experiences left many Afghans accustomed to an informal but
complex system of tribal governance, which proved a difficult environment in which to
try to establish the more formal and Westerfftuenced government through the Afghan
Constitution of D04.

The Afghan central government and NATO countries experienced difficulties persuading
Afghans in areas beyond Kabul that the new approach to governance would bring peace
and prosperitit a messagehallenged bythe insurgencyOs ability to engage ifevioe
againstthe population COIN efforts to work withtribal leadersalso poseddangers
because many of them were corrupt and uninterested in building a modern, functioning
Afghan state and society.

The increased production of opium in Afghanissamce the U.S. invasion in 2001 has
also created added political difficulties for the Afghan government and NATO countries
because of the negative influence of organized crime and terrorist groups that traffic in
opium and heroin.

The political environmetnin Afghanistan has also been complicated by the involvement
of a coalition ofNATO countries the United Nationgther IGOs (e.g., the World Bank),
and many NGOsGetting all these actors to agree ¢me goals and means of
accomplishing them has requireexpenditure of much political cagitand time, and
often the results of such efforts were less than satisfactory.

Similarly, Saddam HusseinOs dictatorship left provincial and local governments almost
entirely dependent on the central government andpable of independent action. The
politics of provincial and local government in Irag was complicated as well by religious
tensions between Shia and Sunni Muslihtensions deliberately exacerbated by foreign
terrorist groups (e.g., Al Qaeda in IrBand ly tribal politics and rivalries.
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In addition, NGOs arekeptical about, or even hostile to, PRIN&GOs claim that the
mixed civikmilitary natureof PRTs reduces the Ohumanitarian spaceO N&©Oseutral
actordN need to deliver humanitarian assistances NBO development community also
complainsthat PRTs do not contribute to lotgrm stabilization and reconstruction of
Afghanistan and Irag and, thus, represent a failed strategy.

Cultural and language problems

PRTs have suffered from the same paucitkradwledge and expertise in the languages
and cultures of Afghanistan and Iraq as have the overall COIN campaigns (see Section
3.5). The mandate for PRTs to interact with provincial and local leaders and populations
made these language and cultgaps @rticularly problematidbecause, at the provincial

and local levels, PRTs were less likely to fikMdesternizedinterlocutors (including
competent translatorsyho could help the PRTs overcome their membersO ignorance of
politics, governance, religion, amalv in their areas of operation.

Short tours of duty for PRT personnel compounded the language and culture gaps

Sometimes these tours lasted onl§ Bonthswhich isan insufficient amount of time to
understandhe area of operations and function effectiweithin the cultural setting.

Problems within provincial reconstruction teams

No doctrine for PRTs

PRTs developed in Afghanistan and then Iragadshoc mechanisms to help with
stabilization andeconstuction missions of th€ OIN campaigns. Th&.S. Government

did not developany doctrine to gde PRTs, and PRTs have largélgen left alone to

figure out how to accomplish their missiondAlthough PRTs need flexibility and
adaptability in order to address the specific features of their respective areas of operation,
the U.S. Governmentould provide more doctrial guidance to PRTs and provitleem

with a common foundation for undertakingthresponsibilities in COINperations

Coordination problems

As with COIN campaigns generally, PRTs have experienced problems with coordinating
all therelevant actors and achievingity of effort. Many different agencies are involved
with PRTs, andPRTH like COIN campaign¥ require coordinating mechanisms to
ensure the most effective use ofithhesources and personnel.

However, PRTs have suffered from a lack of coordinatiamich has undermined their
impact Military and civilian personnel havexperienced coordinatiordifficulties.
Achieving coherence amond.S. Governmenagencis involved has proved difficult.
NATO allies in Afghanistan have had trouble coordinating theirvities in their
respective PRTs. drdination betweetd.S. Governmenentities and the Afghan and
Iragi governments has often been-syttimal.
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Individuals in PRTs sometimes resist working as an integrated team and continue to
operate within their own agensy€ulture and set of objectiveErequent turnover in PRT
persomel exacerbates the coordination challenge as each new set of experts has to learn
the importance of coordination and unity of effort through trial and error. Part of the
problem flows from the lack dfaining PRT members receive to warkenvironments

that demand intensive integration and coordination of efforts across functional areas of
governance and expertise.

Chain of command problems

PRTs have also experienced problems with PRT members continuing to act and report
through their respective paresenciesO chains of command rather than fully integrating
their activities within the PRT®Bain of command. Mtiple chains of commanir PRT
personnel underminanity of effort within the PRT. Similarly, the PRTs operated by
different NATO countries n Afghanistan tendto report back to their capitals for
instructions rather than through the coordination meshanestablishetb create unity

of effort among all the PRTs and the Afghan government.

Funding problems

PRTs have experienced variopblems with fundingstabilization and reconstruction
projects A major mmplaint is that PRTs anenderfunded, which hadsridered mission
successA labyrinth of legal rulegovernsproject funding from thdJ).S. Government
which complicates securing fdimg in a timely wayUnlike the funding difficulties faced
by civilian PRT personnel, fundinépr military commanders, especially funds made
available through the Commanders Emergency Relief Program (CERR)re readily
available, and commanders haveajer flexibility in spending

Personnel and expertise shortfalls

PRTs have also been understaffed in termgeosonnel withappropriate expertise. Part
of the understaffing problem relatés the inability of the civilian agencies of thesS.
Governmento deploy civilian experts in the mbers and in the areas needed?RTSs.
Attempts to acommodate for these deficiencitsd to (1) military personnel picking up
the slack; and (2) staffing PRTs with people without the requisite slills.Gaovernment
training of civilians beig deployed to PRTs was als@dequate, leaving them largely to
fend for themselves and figure out how to functiortheir own

Inadequate metrics for measuring PRT progress

A frequent complaint made about PRTs is thek of adequate metrics to measure
whether they arachieving their objectives. feading assessment of PRT pemniance
notes:
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Neither the Department of Defense nor the Department of State adopted a Oends,
ways, and meansO approach to determine arslrad@RTsO progress and their
alignment with operational and strategic goals. . . . There are no standard metrics
by which PRTOs are judged. Metrics that have been used have not been effective
in measuring mission accomplishment or support to a natiorthkater specific
strategy??

Without appropriate metrics, Oresources cannot be programmed or applied effectively.
The heroic tactical work being done by PRTs will go for naught without more coherent
strategic and operational level guidance and oversfght.O

Problems but potential for the PRT model

The many problems experiencégt PRTsreveal theflaws in thePRT strategy and,
therefore, the PRT concept requistematic attention as an instrument of COIN and
the rule of law. Howeverdespitetheseproblems the integrated civimilitary approach
pioneered iNCOIN doctrine and PRTs isnportant to the future ob).S. Government
policies with respect to stabilization and reconstruction operations conducted-in non
permissive or serpermissive environnmgs.

Indeed, the future success of the concepts first tested in PRTs in Afghanistan and Iraq
will depend, in large nasure, on the effectiveness thie CRC. In short, whether the
model experimented with through PRTs evolves successfully will be in nib gana
determined by individuals like yducivilian experts who have volunteered their talents

to the cause of creating more effective policies and capabilities for the stabilization and
reconstruction challenges facing U.S. national security and forel@y jin the future.
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Chapter 5 N The Civilian Rule of Law Operator:
Challenges for Legal Professionals in the  Civilian
Response Corps

The transition from civilian legal professional in the United States to rule of law
practitioner in a foreign country will be very demanding. For most aiville@l
professionals, being a Civilian Reservisttire Civilian Response Corp@CRC) means
taking on responsibilities unlike anything shouldered in legal practice in the United
States.In short, you will have to learn and adapt to new concepts, instigitways of
working, and the dynamics of foreign cultures in order to become an effective rule of law
practitioner in the CRC.

In this final chapter, the Guide steps back frdetailedanalyses of counterinsurgency
(COIN), provincial reconstruction tees (PRTs), and the rule of law to reflect on the
challenges awtng you. This chapter also offers some suggestion how you can
prepare yourself fordapting your skills to handtbese challengesuccessfully

5.1 Why will the missions undertaken by the Civilian Response
Corps be particularly challenging for civilian legal
professionals?

Your service in the CRC will expose ydo challenges unlike anything you have
experienced in your career as a civilian legal professional. You also probablyowill
have had formal preparation or training for these challenges tprimining the CRC.

You will have to adapt to these challenges in order to be successful. This section
highlights three major adaptations you will have to make as a member of the CRC
deployed to a foreign nation to undertake rule of law operations.

Adapting to government employment  of a very peculiar kind

The CRC will operatan foreign countriesand perform missionshat support U.S.
national security and foreign policy interests. ASRC volunteer, you will find yourself
working for the federal government in pursuit of these interests. Even if yowioaked

in or dealt with federal, state, and local governments in your legal career, your
experiences probably do not extend to workamgnational security and foreign policy
issues within a Owhole of governmentO effort designed to support a foreign nation in
severalistress.

As previous chapters in this Guide illuminate, your role in the @Ritbring you face
to-face with the oftenburdensome and difficutb-navigate political, legal, and
bureaucratic machinery of the federal government. As the complexities of the-diay

tasks of PRTs make clear, you will need to be able to work within and across various
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government agencies, titations, and processes in order to contribute to the unity of
effort required in the missions the CRC will suppdrhe difficulty evenexperienced
federal government employees have with the intense coordination and coherence required
in COIN camp@ns and PRTsindicate just how challenging this kind of government
employment will be.

In addition, you will also be @e factoambassador and representative of theated
States. You will engaga diplomacy and foreign relations, even if only on a local or
provincial scaleHow you conduct yourself in your CRC deployments will be nearly as
important asvhatyou accomplish in your daily work.

Other civilian experts in the CRC will, of courdace the same challenges, but you will
have the added responsibility of working on rule of law issues. As this Guide makes
clear, the scope and substaraf Orule of law operationaé® daunting. As experts have
noted, promoting the rule of law in peasirflict environments proved extremely difficult

even when the United States and other countries faced fairly secure or permissive
environments for rule of law activitiés.

In your civilian careerin the United Statesyou have operated within a rule of law
system In your government role as a CRC legal expert, you will have to contribute to
building rule of law systemand culturesand probably in contexts whedisagreement
exists about what the rule of law means and how it should be pufiusdask wi have
political complexities and sensitivities that other civilian experts (e.g., engineers
veterinarians) might not face

Adapting to insecure working environment s

In your present civilian jobyou probably do nohave to worryabout your physical
security orthe security of your working environmerAlthough CRC volunteers may
deploy in natiorbuilding missions in foreign countries where@ming violence is not an
issue, the CRC is designed to provide civilian experts to undertake the diffankdtofv
stabilization and reconstruction firermissive environments or mor-permissive or semi
permissive conditior$ as experienced in the COIN campaigns in Afghanistan and Iraq.

Thus, you will have to adapt to a Owork spaceO that is militarizedeastasécuritized,

in order to deal with the threat of violence from insurgents or terrorists in the host nation.
You will have to learn to function effectively with combat forces and civil security forces
(e.g., police, paramilitary unit$p accomplish yor assigned task¥ ou cannot take your
physical securityor the security of other$or granted imnon-permissive environments.
Thus, you will need tadjust your ways of working to support the criticadjuirement of
achievingsecurity.

These adjustments will include being awark security issues, understanding how

military and security forceprovide security, andeing willing to share informatiothat
may affect security conditions your area of operation¥.ou also need to be setige to
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whether security operations are undertaken within the framework of the rule of law
because of the linkagesnongsecurity, the rule of law, and legitimacy.

Adapting to the culture of a foreign nation

As a civilian legal professional, you may haverked with people from other countries,
or even been employed in foreign nations. However, mostarividigal professionals in
the CRC will probably not have professional experidmgiéling a rule of law culture in
another coumy, particularly onewith a culture radically different from Western culture.

This Guide has emphasized the importance of understandirgsheationOsultureN

its society, social structures, languages, distribution of power and authaigigns, and
traditions\ in undertaking COIN, operating PRTs, and implementing rule of law
operations.You need this understanding to design, plan, and carry out rule of law
opestions that may seek to chahbperhapssignificantlyN law, governance, politics,
and culture in the host tian.

You will, after all, engagén a mission that involves building a rule of law culture in a
country where such a culture hbsen damagedrou will be an agent ofocial and
cultural change. The challenge is howetmgagemost effectively in the chmge the host
nation requires to create and sustain legitimate politics, law, and governance.

Adapting to the host nationOs culture means becoming skilled at identifying synergies and
fault lines between proposed changes and what the culture of thatyoembiraces. As a

legal professional, you will have to develop this skill in working with different types of
legal systems and traditions, including potentially systems of civil law, religious law,
tribal law, and customary lawYour responsibility will ke to findrule of lawstrategies

that fall between the OWest is BestO mentality and the passivity of Ogoing native.O

You will discover that finding these strategies will prove taxingahee calibrating
change with respect for foreign culture is done on a-bgsmse basis where general
principles are often not helpfu¥ou may have tavatch certain cultural practices you
find unethical andllegitimate continue, and you may have to insist that certa@stévn
ideas prevail when compromises with a countervailing cultural position are not possible.

Although not foolproof, the following foustep approach mayrgvide you with some
guidance for producinghange whileespedng for the host nationOs tuél traditions

* Engage in rule of law reform only when necessary to achieve a concrete
legitimacy objective.

* Identify existing principles, commitments, or practices of the host nation that
support the needed reform.
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* Work closely with leaders in the hosftion to persuade them to adopt the
proposed reform as their own priority.

* Ensure that the reform has the least imgedsible on other aspects of the host
nationOs culture.

5.2 What can civilian legal professionals  do to prepare pri or to
deployment fo r a CRC mission?

Read, study, absorb

This Guide provides only a basic primer for civilian legal professionals who have
volunteered for service in the CRC. You can continue to prepare for the challenges you
will face in this rolein many different ways. For example, you can read more extensively
about the CRC, COIN, BTs, and rule of law operationsh&@ Appendix to this Guide
recommends some additional materials these topicsThe mae you studythese
concepts, mechanisms, anbjexctives, the more rapidly you willbsorb ande able to
adjust to the whirlwind of activities that will engulf you once deployed.

The same applies once you know the host nation to which you will be deployed. You will
get countryspecific training, buyou can supplement that training by engaging in- self
study of the country in questibints history, culture, governmental structures, economy,
and religionsFocus, in particular, on the problems that led the countryeedforeign
civil-military assistane from the United Statesand develop an understanding of the
countryOs current predicamérfitom its perspective. You can begin to try to appreciate
the interests, fears, and hopes of the host nation before you arrive.

Network, network, network

You know the importance of building and sustaining networks inrymwfessional
career and you should make efforts to build your own network oftacts within the
CRC, the U.S. military, U.S. Government agencies, private contractors, and non
governmentabrganizationsYou will meet other civilians who have volunteered for the
CRC,and you will meet military personnel, including military lawyerguYcan join, or
even create,-mail contact lists, for example, through which you can develop a network
of CRC volunteersand other contact$Such a network may be helpful once you deploy
because you will already know other deployed with,yamuyou will be able to Oreach
back@or helpto other CRC volunteeiand other contacts you have made.

Keep things in persp ective and have realistic expectations

Despite the gravity and complexity of the challenges the CRC will fame,should
remember to keep things in perspective. You will not be alone throughout this process,
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and you will not be expected smistain unityof effort by yourself osave the host nation
singléhandedly.You will get additional training from the CRC before deployment, and,
thus, you will have the opportunity to make mists, askquestions, and refine your
understanding of your role in an ovaasamissionYour legal trainingshould serve you

well in this pocess because you know hdw break down problems, analyze their
component parts, and reassemble them in a way that adds value to your client, which, in
this case, will be the United StatesAoherica.

Keeping things in perspective will also help you have realistic expectations about what
you may experience once deployed. This Guide, and other reading and training you
complete, communicates that rule of law operationsaftién provefrustrating and may

only achieve incomplete results on the grdirdl in an environment where you
physical security is not always assur8dit, thoughfrustrating,incomplete results will
become the building blocks for others deployed with or after you.

5.3 Final t houghts: Respect the LAW

You have volunteeregour skills as a civilian legal professional to support U.S. national
security and foreign policy interedty helping a distressed foreign nation move towards
legitimate governance under the rofielaw. This Guide has provided you with a basic
overview of many of the issues that your service to your country as a rule of law
practitioner willaddress. The complexities of undertaking rule of law operationsigh
PRTs in aCOIN campaigrare formidale, and no one document or resource can provide
you with everything you need to know about wiad will face

We close this Guidwith advice that civilian legal professionals should be able to recall
as rule of law practitioneksrespect the LAW: Legiinacy, Adapt, and \&tk Together.

L = Legitimacy

The ultimate aim of all stabilization and reconstruction efforts, whether undertaken in
permissive security environments or as part of a COIN campaign, is to help the host
nation achieve legitimacy in theogernance of its people. COIN doctrine, in particular,
emphasizes time and again the need to craft legitimacy through all actions
counterinsurgents take, including rule of law operations. Legitimacy is the lodestar for
both the ends and the meansG@IN and other forms of postonflict interventions. As

such, legitimacy will also guide your endeavors as a rule of law practitioner in the CRC.

A = Adapt

COIN doctrine maintains that Othe side that learns faster and adapts more rapidly . . .
usually wins.©As this chapter explored earlier, you wiice the need to adapfour
success as a rule of law practitioner in COIN or other stabilization and reconstruction
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contexts may be directly proportional to your ability to adapt to the opportunities and
burders you will confront. You will have to leave your U-&ntric Ocomfort zoneO and
become a rule of law entrepreneur seekirgparaphrase COIN doctrine, the concept of
the rule of law that adapts more rapidly to tiest nationOs legitimangels will win.

W = Work together

TheRule of Law Handboopgroduced by the Judge Advocate GeneralOs Corps asserts that
the most important lessopaderssiould take away fronit is that coordination among all

the actors involved Ois the basic foundation upon whictulallof law efforts must be
built. 3 Without unity of effort, COIN campaigns, PRT activities, and rule of law
operations will not produce optimal results, and leave the host nation in danger of not
acheving the reformsit needs.This mantr&l work togetheN should guide all your
efforts as a legal expert in the CRC.

Respect the LAW, and your skills amdmmitment toservice harnessed through the
CRC, can contribute tohe security of the United States and of peoples in other lands in
need of the ignity the rule of law can provide.
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Appendix N Sources for Additional Information and
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RoOBERT M. PERITO, MICHAEL DzIEDZIC, BETH C. ADAMS, BUILDING CIVILIA N CAPACITY
FORU.S.STABILITY OPERATIONS THE RULE OF LAW COMPONENT(2004)

Robert M. Gates, U.S. SecOy of DeferBeyond Guns and SteeReviving the

Nonmilitary Instruments of American Pow@tov. 26, 2007)in 18 MiL. Rev., Jan-Feb.
2008, at 1

2. Resourc es on Counterinsurgency

COUNTERINSURGENCY INMODERN WARFARE (Daniel Marston & Carter Malkasian eds.,
2008).

DAvID GALULA, COUNTERINSURGENCY WARFARE: THEORY AND PRACTICE (Praeger
Security International 2006) (1964).

DaviDb C. GOMPERT ET AL, WAR BY OTHER MEANS. BUILDING COMPLETE AND
BALANCED CAPABILITIES FOR COUNTERINSURGENCY(2008).

JOHN A. NAGL, LEARNING TO EAT SoupP WITH A KNIFE: COUNTERINSURGENCYLESSONS
FROMMALAYA AND VIETNAM (2005).

U.S.ARMY AND MARINE CORPS COUNTERINSURGENCYFIELD MANUAL (2007).
UNITED STATES GOVERNMENT INTERAGENCY COUNTERINSURGENCY INITIATIVE,

COUNTERINSURGENCY FORU.S. GOVERNMENT POLICYMAKERS: A WORK IN PROGRESS
(October 2007)

CRC Basic Guide N Appendix 84



Civilian Response Corps N Skills, Service, Security

3. Resources on the Rule of Law and Rule of Law Op  erations

CENTER FOR LAW AND MILITARY OPERATIONS RULE OF LAW HANDBOOK: A
PRACTITIONER® GUIDE FOR JUDGE ADVOCATES (Katherine Gorove & Thomas B.
Nachbar eds., 2008).

PROMOTING THERULE OF LAW ABROAD: IN SEARCH OFKNOWLEDGE (Thomas Carothers,
ed., 2006).

JANE STROMSETH DAVID WIPPMAN & ROSA BROOKS CAN MIGHT MAKE RIGHTS?
BUILDING THE RULE OFLAW AFTERMILITARY INTERVENTIONS (2006).

4. Resourc es on Provincial Reconstruction Teams

CENTER FOR ARMY LESSONS LEARNED, PRT PLAYBOOK: TACTICS, TECHNIQUES &
PROCEDURES2007)

CARLOS HERNANDORENA, U.S. Provincial Reconstruction Teams in Afghanistan, 2003
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COUNTERINSURGENCY WARFARE:  STABILITY, SECURITY, TRANSITION, AND
RECONSTRUCTIONROLES (Jos@h R. Cerami ath Jay W. Boogs, eds., 2007), at 464

PROVINCIAL RECONSTRUCTION TEAMS: LESSONS AND RECOMMENDATIONS (Princeton
University Woodrow Wilson School of Public & International Affairs, Jan. 2008).

U.S. House of Representatives, Committee on Armed Services, Subcommittee on

Oversight and Investigationdgency Stovepipes vs. Strategic Agility: Lessons We Need
to Learn from Provincial Reconstruction Teams in Iraq and Afghan{gtan 2008).
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