TRANSSEXUAL MARRIAGE EXERCISE

The goal of this exercise is to get you to think through the ways in which legal definitions have very real consequences for your fellow citizens.  While transsexual identity might not be something that you have ever really pondered and your only contact with transsexuals might be on a tabloid talk show or a Discovery channel special, most of the studies estimate that transsexuality occurs in about 1 in 30,000 people who were identified as male at birth and 1 in 100,000 people who were identified as female at birth (although these numbers are disputed in both directions).  We have supplied these numbers to show that transsexuality is more common than we might imagine and our definitions of man and woman might be less stable than we might expect.  

We should also be clear about what we mean by the term transsexual.  For the purposes of this exercise, we will assume that transsexuals are people who identify as a sex other than the one that they were given at birth.  Transsexuals are a distinct category from gay and lesbian individuals and their identity is not necessarily based on their sexual desire—in other words, they are not defined by their choice of sexual partner.  (However, there are gay and lesbian transsexuals so you will want to think about that when rendering your decision.)

For this exercise you need to complete the readings assigned for the class and then make a judgment about how you would have decided this case.  At the core of this case is how are the words “sex,” “man,” and “woman” defined.  In the state of Kansas, there is a state law that prohibits same-sex marriage, however, the legislature did not mention what should be done in the case of a transsexual.  In our case, In re Gardiner, J’Noel Gardiner, a male-to-female transsexual, argued that she should be allowed to be inherit her late husband’s estate.  However, the court of Kansas ruled that Gardiner’s marriage was null and void because her sex was male.  Basically, they ruled that J’Noel’s sex was defined by her reproductive capabilities and not her visible physical state.  That is enough of a teaser:  you will have to do the readings to understand the conflicted logic of the court and how the decision is a problematic one.  Hopefully this background will allow you to read the stories about the case and develop a personal judgment of your own.  If you want to read the court’s opinion, it is available online and you can find it by Googling In re Gardiner.

For Friday’s class you need to do the readings and come prepared to defend how you would interpret “sex” and how you would decide in this particular case.  You will be put into groups that will act as courts and you will be asked to render a decision and defend it to the class.

One final note:  you might notice that the Fausto-Sterling article does not deal directly with the case.  But it does complicate the case because she makes an argument about how sexes are classified and questions whether or not two sexes are enough.  As you develop your definitions of “sex,” “man,” and “woman,” consider her arguments about how sex is classified.  It will no doubt make your task much more difficult.

Good luck—and if this seems confusing and it makes you head hurt, then you know that you are learning something!
